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Foreword

[In 452 AD,]Attila, the leader of the Huns, who was called the scourge of God, came into Italy, inflamed
with fury, after he had laid waste with most savage frenzy Thrace and Illyricum, Macedonia and Moesia,
Achaia and Greece, Pannonia and Germany. He was utterly cruel in inflicting torture, greedy in
plundering, insolent in abuse. . . .

Then [Pope Leo I] had compassion on the calamity of Italy and Rome . . . . The old man of harmless
simplicity, venerable in his gray hair and his majestic garb, ready of his own will to give himself entirely
for the defense of his flock, went forth to meet the tyrant who was destroying all things. He met Attila, it
is said, in the neighborhood of the river Mincio, and he spoke to the grim monarch, saying "The senate
and the people of Rome, once conquerors of the world, now indeed vanquished, come before thee as
suppliants. We pray for mercy and deliverance. O Attila, thou king of kings, thou couldst have no greater
glory than to see suppliant at thy feet this people before whom once all peoples and kings lay suppliant.
Thou hast subdued, O Attila, the whole circle of the lands which it was granted to the Romans, victors
over all peoples, to conquer. Now we pray that thou, who hast conquered others, shouldst conquer thyself
The people have felt thy scourge; now as suppliants they would feel thy mercy." 

As Leo said these things Attila stood looking upon his venerable garb and aspect, silent, as if thinking
deeply. . . . Wherefore Attila was appeased, he who had raged as one mad. He by Leo's intercession,
straightway promised a lasting peace and withdrew beyond the Danube.1

-x-
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I. THE IMPORTANCE OF PERSUASION.
Persuasion is an important part of life at all levels.
On the international stage, the British withdrawal
from India, the fall of apartheid in South Africa,
the collapse of the Soviet Union and its Eastern
European puppet regimes and, more recently, the
regime changes in Tunisia and Egypt, are power-
ful examples of persuasion by the public who
convinced an entrenched political establishment to
voluntarily relinquish its stranglehold on political
power. Today, in our country, there is a tug-of-
war over non-aligned voters on the question of 
the proper role of the Federal government, among
nations, with the states, and in the lives of the
America people. As lawyers, we persuade judges,
juries, other lawyers, witnesses, clients, opposing
parties, insurance adjusters, law enforcement,
committees, the legislature, the public, even
ourselves. At the personal level, we persuade and
are persuaded by our parents and our children, our
spouses and our neighbors, our bosses and our
employees. Most of us have learned persuasion by
observing others, and by developing persuasive
skills through trial-and-error and practice. This
Article takes an historical and analytical approach
to persuasion. It is meant to make us more con-
sciously aware of the process of persuasion,
whether we are the persuaders or the persons
being persuaded. 

II. PERSUASION IN ARGUMENTATION.
“Arguments give us reasons to accept, believe, or
act.”2  In the Western world, the ancient Greeks
began the study of verbal persuasion by analyzing
argumentation, a study which they called “Rheto-
ric.” Skill at argumentation was a valuable tool in
ancient Athens and the other Greek city-states
where political and legal matters were decided by
majority vote of participating citizens, and there

were no paid advocates (i.e., no lawyers). The
Romans elaborated Greek principles into a
formalistic framework. During the Roman Repub-
lic, Rhetoric emphasized political speech. When
the ascendancy of the Julian Emperors extin-
guished political speech, Roman Rhetoric drifted
to flowery speeches on ceremonial occasions.
Medieval thinkers returned to the Roman Republi-
can example, while pushing Logic into ascen-
dancy, and developing a long list of flawed argu-
ments called “Fallacies” to which they gave Latin
names. During this era, when higher education
was the sole province of the Catholic Church, the
study of persuasion emphasized the use of reason-
ing to prove the existence of God and the use of
speech to proselytize the Faith. The Renaissance
led back to Greek thinking on persuasion, but
logical reasoning remained in the forefront. With
the rise of modern science, new skills of observa-
tion and mathematical calculation relegated
persuasion to the realm of politics, law and cere-
mony. With the rise of the consumer society and
especially with the advent of television, persua-
sion in the form of commercial advertising be-
came pervasive. Argumentation is now seen to be
part of normal everyday living. Recently, psychol-
ogists, communication theorists, and argument
theorists, have developed new theories (nowadays
called “models”) to describe how persuasive
arguments are created and delivered.

In the practice of law, we are constantly called
upon to construct persuasive arguments. In con-
structing arguments, we use a variety of strategies,
including reasoning from Premises to a Conclu-
sion, making a Claim and supporting it with Data,
comparing Examples, relying on eye witnesses
and expert witnesses, interpreting statutes, citing
case law precedent, arguing legal rules or princi-
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ples, pointing out undesirable consequences,
giving emotional appeals, and many more. This
Article discusses theories of argumentation, old
and new, and suggests approaches to constructing
and evaluating good arguments.

III. BACKGROUND. The foundation for this
Article is an article prepared for the State Bar of
Texas’s Advanced Civil Appellate Course (2010),
The Role of Reasoning and Persuasion in the
Legal Process. That article may be found in the
State Bar of Texas’ On-Line Library. An updated
version is at <http://www.orsinger.com/PDF Files/
role-of-reasoning-in-persuasion.pdf>. A succinct
Power Point Presentation on Logic is available at
< h t t p : / / w w w . o r s i n g e r . c o m/ P D F F i l e s /
role-of-reasoning-PPT.pdf>. These on-line re-
sources may be consulted for more detailed expla-
nations of the ideas presented in this Article.

IV. USER’S GUIDE FOR THIS ARTICLE.
Both speaker credibility and audience’s emotions
play an important part in persuasion, quite apart
from the contribution that reasoning makes to
persuasiveness. Speaker credibility and emotion
are not the focus of this Article. Section V below
of this Article gives an overview of this three-
prong approach to persuasion. Speaker credibility
and emotion are discussed in greater detail in The
Role of Reasoning and Persuasion in the Legal
Process, Sections XIV.A & B. The balance of this
Article, however, deals with the rational parts of
persuasive argument, and different ways to look at
reason-based arguments, and different models of
argumentation that have been put forth for how
reason-based arguments are constructed and how
they may be judged.

The oldest perspective on rational argumentation
is formal Logic, which includes Deductive Rea-
soning and Inductive Reasoning. Deductive
Reasoning is discussed in Sections VI.A.1 and
VII.A of this Article. Inductive Reasoning is
discussed in Sections VI.A.2 and VII.B of this
Article. More recently, historically speaking,
attention has been directed to Reasoning by
Analogy. In routine legal cases, the law is applied
in a deductive fashion, as when a statutory rule is
applied to a particular set of facts to render a

straightforward result. In difficult cases, where the
legal rule to be applied is uncertain, or when the
facts are such that it is unclear how the legal rule
is to be applied, then lawyers and judges shift to
Reasoning by Analogy. See Sections VI.A.3 and
VII.C of this Article.

An overlooked part of the ancient Greeks’ ideas
about rational argumentation is the concept now
known as Defeasible Arguments. The beauty and
certainty of the rules of geometry and mathemat-
ics set the standard for argument evaluation for
2,000+ years and people modeled arguments
along the lines of Deductive Reason-
ing–arguments where, given the truth of the
assumptions, the conclusion would follow with
100% certainty. With the rise of modern science
and modern mathematics in the 1600s,
mathematicians developed probability theory and,
several centuries after that, statistical probability.
But this shift in focus from certain to probable
outcomes did not go far enough to reach everyday
arguments, since most outcomes in life situations
are not certain, and the probabilities of various
outcomes can only be guessed at, not calculated.
So decisions about many business, professional,
and personal issues are based on what we think is
the best argument given the information we have
at the time that the decision is made. The model
for this is the Defeasible Argument, in which the
best argument is adopted at some point in time
and remains presumptively operational until
additional facts require a change or until a better
argument comes along to displace it. Defeasibility
is now an accepted part of argumentation theory.
See Section VI.B and VIII.

Aristotle’s model of argumentation, where Argu-
ments begin with Premises and end in Conclu-
sions, held sway in argumentation theory from
2,300 BC until the 1950s and 1960s, when profes-
sors of Speech, and English, and later of Commu-
nications, mainly in America, abandoned the
model as not reflecting the way most people think
and argue. A pioneer in this effort was British
Philosopher Stephen E. Toulmin, who proposed a
model in which an Argument starts as a Claim,
that is supported by Data, that connects to the
Claim through rules or inferences that Toulmin
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called Warrants. Toulmin’s Data-Warrant-Claim
model touched off a search for better argument
modeling that has intensified in the field of artifi-
cial intelligence, where computer scientists are
trying to design computer programs that can
discern the best of competing arguments. Toul-
min’s simple model, even 50 years later, is still
helpful in visualizing the way in which Arguments
unfold. Toulmin’s Model is discussed in Sections
VI.C and IX.

Another rich tradition, dating back to the ancient
Greeks, identifies flawed Arguments that fre-
quently arise in argumentation. These flawed
Arguments are called Fallacies, and a lengthy list
of them has accumulated over 2,000 plus years of
study. Recent thinking on Fallacies is that some
fallacious arguments could be good or could be
bad, depending on when and how they are used. A
list of Fallacies is therefore a helpful tool for
identifying both good and bad arguments. Falla-
cies are discussed in Sections VI.D and X.

The last approach to argumentation theory exam-
ined in this Article involves Argumentation
Schemes, which identify common patterns of
argumentation and set out their structural compo-
nents. Each Argument Scheme examined in this
Article are coupled with a set of Critical Ques-
tions which test the strength of the Argument
Scheme. This approach to argumentation theory
can be used to either analyze an Argument or to
construct one. Argument Schemes are discussed in
Section VI.E and XI.

The Article lastly discusses the role of prima facie
evidence, presumptions, and burdens of proof in
legal cases. These terms have several meanings
and, as important as they are to litigation, efforts
to distinguish their meanings have been only
partially successful. Section XII attempts to
unravel this ball of string.

The Endnotes to this Article are web-enabled, so
clicking on them will take you to the cited author-
ity (while the links are alive). 

V. ARISTOTLE’S THREE COMPONENTS
OF A PERSUASIVE SPEECH. The ancient

Macedonian sage Aristotle (384 B.C. to 322
B.C.), wrote and published a famous and enduring
work on the study of persuasive argumentation,
which he named RHETORIC. In the book, Aristotle
defined “Rhetoric” in this way:

Rhetoric may be defined as the faculty of ob-
serving in any given case the available means of
persuasion.

Aristotle distinguished Rhetoric from other fields
of study, like medicine (which deals with what is
healthy and unhealthy), or geometry (which deal
with the properties of magnitudes), or arithmetic
(which deals with numbers). Other fields deal
with their special content. Rhetoric involves “the
power of observing the means of persuasion on
almost any subject presented.” 

Aristotle broke Rhetoric down into three areas:

Of the modes of persuasion furnished by the
spoken word there are three kinds. The first kind
depends on the personal character of the speak-
er; the second on putting the audience into a
certain frame of mind; the third on the proof, or
apparent proof, provided by the words of the
speech itself.

Today, Aristotle’s three modes of persuasion are
called Ethos, Pathos, and Logos. “Ethos” (the
Greek word for “character”) is the perceived trust-
worthiness of the speaker. “Pathos” (the Greek
word for “suffering” or “experience”) is the effect
of a speech on an audience’s emotions. “Logos”
(the Greek word for “word”) is the intellectual
content of the speech that appeals to the audi-
ence’s power of reasoning.3

This Article concentrates on the Logos component
of persuasive argument. Ethos and Pathos are
discussed in greater detail in Section XIV of the
2010 article, The Role of Reasoning and Persua-
sion in the Legal Process. It should be emphasized
that an article, like the present one, that focuses
exclusively on the rational part of an Argument,
leaves much unsaid about the non-rational parts of
persuasive speech. Those modes are examined in
The Role of Reasoning and Persuasion in the
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Legal Process, and in many, many articles on the
internet.

A. ETHOS. In traditional Rhetoric theory,
“Ethos” is persuasiveness attributable to the actual
or perceived character of the speaker or writer.
Aristotle viewed Ethos as something invented by
the speaker and created during the speech. Aris-
totle commented: “[There is persuasion] through
character whenever the speech is spoken in such
a way as to make the speaker worthy of credence
. . . . And this should result from the speech, not
from a previous opinion that the speaker is a
certain kind of person.”4 Roman Rhetoricians
viewed Ethos differently, for in Republican Rome
a person’s credibility and the weight of his words
were intertwined with his family history.5 It is said
that Ethos is influenced by the speaker’s attitude
toward the audience. This attitude can vary from
formal to informal, and can vary within one
speech. The speaker’s attitude is conveyed to the
audience through “tone.” Tone is the feeling the
audience perceives about the speaker’s attitude.
Tone is conveyed in many ways, including inflec-
tion, word choice, and sentence structure.

B. PATHOS. “Pathos” involves the emotional
effect of a speech on the audience, as distinguish-
ed from its appeal to the intellect. Such emotions
might include love, fear, patriotism, guilt, hate,
joy, pity, attraction, etc. Emotional effect is often
achieved through expressive and concrete lan-
guage, emotionally-loaded words, honorific and
pejorative words, emotional narratives or anec-
dotes, or vivid examples, that bring the issue
being considered "to life," metaphors, similes, and
symbols that trigger emotional reactions. Some
writers include in Pathos appeals to an audience's
sympathies, an effort to have the audience identify
with the speaker or writer. Many of the Fallacies
of Argumentation discussed in Section X below
are in fact tried-and-true effective appeals to
Pathos.

While an emotional appeal today is viewed by
some as inferior to an intellectual argument,
Aristotle did not view it that way. Aristotle saw
humans as having a rational side and an emotional
side. Since both the intellect and emotions are a

part of human-ness, any study of persuasion must
attend to the way that speakers and writers can
affect listeners both through thoughts and through
emotions.

An explicit appeal to emotions, by telling the
audience how to feel, is seldom successful. In-
stead, the speaker or writer must use words to
create or re-create perceptions in which emotions
arise naturally. Aristotle realized that words in a
speech have not only intellectual meaning, but
also have emotional effect. The emotional effect
created by words used in an Argument is Pathos.

C. LOGOS. The Greek word “Logos” has a rich
background in the history of ancient philosophy.
As used by Aristotle in RHETORIC, “Logos” is an
argument that persuades through reasoning, often
sequential steps, and often arguing from Premises
to Conclusions. Aristotle’s view of the reasoning
process was influenced by the method of reason-
ing that had been successfully developed in Greek
geometry and Greek mathematics. To Aristotle,
the typical structure for arguments that appeal to
Logos is the Syllogism and the Enthymeme.

1. Syllogism. A Syllogism is a three-pronged
deductive argument with two overlapping Pre-
mises that lead with certainty to a Conclusion. If
the two Premises are proven, then the Conclusion
necessarily follows. See Section VII.A.1, 2 & 3 of
this Article.

2. Implication. An Implication (sometimes
called a “Conditional Proposition”) is a relation-
ship between two things, such that if one thing is
the case then necessarily a particular related thing
also is the case. The following proposition is an
Implication: “If P is true then Q is also true.” The
truth of Q can be established in two ways: by
direct proof that Q is true, and by showing that P
is true, and that Q follows from P. See Section
VII.A.4. of this Article.

3. Enthymeme. In Aristotle’s writing on Deduc-
tive Logic, an Enthymeme was described as a
truncated Syllogism or truncated Conditional
Proposition in which part or all of one or more of
the Premises or Conclusion is not explicitly
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stated. It usually has the form of the Conclusion
coupled with a reason (typically the Major Prem-
ise).6 Unlike pure deductive arguments, Enthyme-
mes are not required to lead to the Conclusion
with absolute certainty. In Aristotle’s RHETORIC,
however, where he focuses on persuasive tech-
niques other than Logic, the term Enthymeme had
a different meaning. In Rhetoric, an Enthymeme
is an argument in syllogistic form that has as its
Premise a belief or value that the writer or speaker
thinks is shared by the audience.7 By wisely
selecting beliefs or values shared by the audience,
as the Premise for an Argument, a speaker can
more readily use the Argument to persuade an
audience to accept the arguer’s Conclusion. These
shared beliefs or values are sometimes called
“Commonplaces.” Aristotle made clear that
rhetorical Enthymemes appeal to the rational, not
the emotional, part of the audience. But Enthy-
memes substitute a kind of Informal Logic for the
formal Deductive Logic developed elsewhere by
Aristotle.8

(a) Advantages and Disadvantages of Com-
monplaces. Using Premises that the audience will
accept without preliminary justification (i.e.,
Commonplaces) avoids the difficulties of proving
that the Premises are true. This allows the speaker
to move directly into the argument phase in which
s/he attempts to persuade the audience that the
Premises of the Argument lead to the Conclusion.
Because many Commonplaces that might be used
in an Enthymeme are (i) ill-defined, (ii) true only
to a degree or depending on circumstances, (iii)
contradict other beliefs or feelings held by the
audience, or (iv) may have different effects on
different audiences, the process of constructing
and winning arguments using Commonplaces does
not have the clarity of valid Deductive Logic
(where true Premises lead by necessity to a correct
Conclusion), or even valid Inductive Logic (where
a sufficient number of well-chosen particulars
support a general principle to an acceptable
degree of likelihood).9

(b) Selection of Commonplaces. An important
and interesting part of Aristotle’s writing on
Enthymemes relates to the “places” (in Greek
topoi) where a speaker can go to find Common-

places to use in an argument.10 The 300-400
enthymatic topics suggested by Aristotle in his
books TOPICS and RHETORIC are only partially
relevant for the present time, but recent publica-
tions have modernized Aristotle’s topics11 and the
Internet gives topic-hunters a limitless number of
opportunities to find Commonplaces for
Enthymemes. You can search for current events,
jokes, quotations, proverbs, maxims,12 adages,13

aphorisms, gnomes,14 paroemia,15 sententia,16

quotations from famous persons, and even for lists
of enthymatic structures and topics.17 In legal
arguments, the Commonplaces include legal
principles, legal rules, legal maxims, court deci-
sions that have become symbolic (e.g., Brown v.
Board of Education, Miranda, Roe v. Wade, etc.),
iconic documents (e.g., the Declaration of Inde-
pendence, the Federalist Papers, the U.S. Consti-
tution, the Emancipation Proclamation, King’s
letter from Birmingham jail, etc.); the list goes on. 
A list of legal Commonplaces is set out in Section 
XXIII.C of The Role of Reasoning and Persuasion
in the Legal Process.

VI. ARGUMENT MODELS (OVERVIEW).
For over two thousand years, the reasoning used
to describe Argumentation was limited to the
three traditional forms of Logic: deductive, induc-
tive, and analogical. In the last sixty years, theo-
rists have developed models of Argumentation
that are more closely patterned after the way
people think, speak, and act, in psychological
experiments and in their everyday lives, patterns
that do not fit well into the triad of deductive,
inductive, and analogical logic. Of the many
Argument Models that have been proposed, five
will be examined in this Article: Logic-based
Arguments, Defeasible Arguments, the Toulmin
Argumentation Model, Fallacious Arguments, and
Argumentation Schemes. This Section presents
these five Argument Models in overview. Each
Model will be taken up in greater detail later in
the Article. A common feature of all these models
is the idea that, when called upon do to so, we
must justify our conclusions by offering reasons
to support them. This is the essence of argumenta-
tion.
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A. LOGIC-BASED ARGUMENTS. Some
Arguments achieve persuasive effect through the
use of Logic. Whether to use Logic, and the type
of Logic to use, in a particular Argument depends
upon the problem to be addressed, the evidence
available, and the dispositions of the speaker/writ-
er and the audience. The three types of Logic
examined in this Article are: Deductive Logic,
Inductive Logic, and Reasoning by Analogy.

1. Deductive Logic. As expounded by Aristotle,
Deductive Logic is a method of linking certain
assumptions to a conclusion in such a way that
accepting the assumptions leads to acceptance of
the conclusion. Deductive Logic has two main
forms: the Syllogism and the Implication. In rough
form, a Syllogism is an argument saying that “All
Bs belong to Category C; A is a B; therefore, A
belongs to Category C.” An Implication is a
statement that "P implies Q," meaning that an
Antecedent "P" is connected to a Consequent "Q"
in such a way that if "P" is proven to be true then
it necessarily follows that "Q" is true.

Both forms of Deductive logic connote certainty:
if the Premises are true, then it logically follows
by necessity that the Conclusion is true. In most
real-world situations, the absolute certainty of
Deductive Logic gives way to different degrees of
likelihood. In constructing an informal argument,
the arguer selects Premises that the audience
already believes, or that the audience can easily be
persuaded to accept, and then connects these
Premises to the desired Conclusion in such a way
that the audience is led from its acceptance of the
Premises to acceptance of the Conclusion. Tradi-
tional Logic requires that Premise(s) lead with
absolute certainty to the Conclusion. The
Arguments we often make and encounter in our
daily lives are patterned after Deductive Logic,
but the Arguments are usually not conclusive. The
certainty required is just enough to persuade the
audience.

In today’s world, Implications abound in legal
reasoning. Sometimes Implications are explicitly
stated, as when jury instructions express eviden-
tiary presumptions by which the proof of one fact
allows or requires a certain conclusion. Some-

times Implications are implicit, like the sign in a
convenience store that says "We Card Everyone,"
which means that if you are under 18 years of age
then you may not buy tobacco and if your are
under 21 years of age then you may not buy
alcohol. It can be very helpful to break a legal
problem down into its underlying Implications, so
that the Antecedents and the Consequents, and the
relationships between them, can be critically
examined.

Because Implications are so common in the way
people talk and think, particularly when deciding
whether or not to take or not take a certain action,
in order to cause or avoid a certain effect, it can
be very effective to construct Arguments in an “if
. . . then” format, even if your Claim cannot be
proven to a certainty, as Deductive Logic requires.
Your Argument then becomes a Defeasible Argu-
ment (see Section VIII) presented in deductive
form.

2. Inductive Logic. It is often said that Deductive
Reasoning moves from the general to the specific,
(e.g., from “all men” to “Socrates”), while Induc-
tive Reasoning moves from the specific to the
general (e.g., “men we have known” to “all men”).
It is also said that Deductive Reasoning draws a
Conclusion from things that are already known in
the Premises (i.e, if we know that “all men are
mortal” then we already know that Socrates is
mortal, for he is one of “all men”), while Induc-
tive Reasoning draws a Conclusion about some-
thing that is not already known from the Premises.
(i.e., until we have seen “all men,” we can only
project based on the men we know). Inductive
Reasoning operates by examining multiple occur-
rences, then using creativity, or a "hunch," or
statistical analysis, or some methodical process of
exhausting possibilities, to propose an explanatory
or unifying principle to explain these occurrences.
This new principle is then stated as a hypothesis
that is subjected to testing in order to determine
its validity. It is the accepted view that Inductive
Reasoning cannot establish conclusions with
logical certainty, but only with some degree of
likelihood. Since the mid-1600s, Inductive Rea-
soning has often been expressed in terms of
mathematical probability. Some probabilities can
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be arrived at using probability theory (like flip-
ping coins or throwing dice), but others can only
be reached by statistical analysis of data. Probabil-
ity theory and statistical analysis have come to
predominate discussions of Inductive Reasoning.
Statistical data on the outcomes of legal disputes
is usually not captured, either at the aggregate
level or on a court-by-court or judge-by-judge
basis, despite the fact that such information would
be useful in predicting outcomes of legal disputes.
Statistical analysis has not yet been widely ap-
plied to legal decision-making and the extensive
work describing Inductive Reasoning in terms of
probability and statistics is not yet readily applied
to legal issues. But the fundamental approach of
Inductive Reasoning can be applied to legal
problems, and it is this aspect of Inductive Rea-
soning that is addressed in Section VII.B. of this
Article.

3. Reasoning by Analogy. Reasoning by Analogy
is an analytical process that attempts to associate
a new item with a familiar item that has already
been classified, or that attempts to associate a new
problem with a familiar problem that has already
been solved. If the new and the old instances are
judged to be sufficiently similar, then the classifi-
cations or rules that apply to the old item or
problem are applied to the new one. This process
is applied by a child learning how to use the latest
electronic toy to the astronomer classifying a new
solar system in a distant galaxy discovered with a
more powerful telescope. Some writers have
argued that both Deductive and Inductive Logic
are, at their core, based on Analogical Reason-
ing.18 Reasoning by Analogy is also used when-
ever a legal dispute does not clearly fall under an
existing rule of law, so that the judge must com-
pare the new case to various older cases until s/he
finds the closest fit, then uses the rule from the old
case to resolve the new one. Reasoning by Anal-
ogy also occurs when a Judge is called upon to
interpret a vague or ambiguous statutory provi-
sion, which may require the Judge to compare the
statute in question to other statutes in search of a
consistent meaning, or when the court must apply
a statute to a fact situation that does not fit clearly
within the statute. Professor Edward Levy argued,
in his 1949 book An Introduction to Legal Rea-

soning, that all case-based reasoning is Reasoning
by Analogy. Reasoning by Analogy is discussed
in greater detail in Section VII.C. of this Article. 

B. DEFEASIBLE ARGUMENTS. As popular-
ized by American Professor John L. Pollock, the
Defeasible Argument Model is a form of Argu-
ment that relies on Premises to support Conclu-
sions, just like the Aristotelean Model. In contrast
to Aristotelian Logic, however, in the Defeasible
Argument Model Conclusions do not have to
follow by necessity from the Premises. Instead,
Conclusions are defeasible, meaning that they are
subject to being revised or abandoned when faced
with new information, or superior arguments. In
this model, Arguments are subject to “Undercut-
ting Defeaters” or “Rebutting Defeaters.” An
Undercutting Defeater is additional data or a
counterargument that weakens the strength of the
Argument, but does not defeat it. A Rebutting
Defeater is additional data or a counterargument
that negates the support that the original Argu-
ment gives to the Conclusion. This Defeasible
Argument Model works well with prima facie
evidence, and in visualizing the shifting burden of
proof that occurs in some trials, and in dealing
with legal presumptions, some of which maintain
presumptive force despite contrary evidence and
some of which lose presumptive force in the face
of contrary evidence. Prima facie evidence, pre-
sumptions, and burdens of proof, are examine in
Section XII.

C. THE TOULMIN ARGUMENTATION
MODEL. Stephen E. Toulmin (1922-2009) was
a British philosopher and educator who lived the
second half of his life in the United States, where
his ideas found greater acceptance than in his
native England. Toulmin criticized the pursuit of
universality in science and philosophy, and in-
stead attempted to conceptualize practical issues
in useful ways. Toulmin rejected the logic-ori-
ented approach to Argumentation that emphasized
inference from Premises, and instead suggested a
more practical conception of Argumentation in
which “Claims” are made and then supported
through a process of “justification.” 

7
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Toulmin developed a Model of Argumentation
based on six components, three of which were
primary (i.e., involved in all arguments) and three
of which were secondary (i.e., involved in some
but not all arguments). The three primary compo-
nents of Toulmin’s Model are Claims, Evidence
and Warrants. The three secondary components of
Toulmin’s Model are Backing, Rebuttals, and
Qualifiers. The Claim is a conclusion whose merit
is to be established through the Argument. The
Evidence is the data that the proponent relies upon
to support the Claim. The Warrant is the means by
which the Evidence is connected to the Claim.
The Warrant can be logical reasoning, or a scien-
tific principle, or a rule of law, or any other
connective device. Some Warrants are strong
enough to stand without further support. Where a
Warrant does not automatically garner acceptance
by the audience, the Warrant must be supported
by Backing, or support for the rule(s) contained in
the Warrant. Most Claims are subject to Rebuttals,
which are counter-arguments that restrict or even
defeat the Claim. The last element in the Toulmin
Model is the Qualifier (e.g., possibly, probably,
certainly, unless), which reflects the degree of
force or certainty that the proponent associates
with the Claim. The Toulmin Model of Argumen-
tation is discussed more thoroughly in Section IX.

D. FALLACIOUS ARGUMENTS. Fallacious
Arguments are Arguments that have been identi-
fied over the millenia as being flawed, for one
reason or another. Each flawed Argument has
been given a name, and has certain characteristics
that differentiate it from other Arguments, both
good and bad. There are differences of opinion
about whether certain Fallacies are truly flawed,
and if so why this is so. There is increasing recog-
nition that some Fallacies are bad arguments only
in certain circumstances, but not in all circum-
stances. A more comprehensive analysis of Falla-
cious Arguments is given in Section X. 

E. ARGUMENTATION SCHEMES. The
Argumentation Schemes Model has been es-
poused by a number of argumentation theorists,
including  Canadian philosophy professor Douglas
Walton. In Walton’s view, many Arguments tend
to fall into categories that have elemental features

that remain the same from instance to instance. In
his articles and books, Professor Walton has
identified the essential elements of many Argu-
mentation Schemes and has identified a set of
“Critical Questions” that can be used to test or
attack each Argumentation Scheme. The Argu-
mentation Schemes Model provides an easy way
to construct or attack an Argument that fits one of
these Argumentation Schemes. Argumentation
Schemes are examined in Section XI. 

VII. LOGICAL REASONING (DETAILED
ANALYSIS). In Aristotle’s view, to be persua-
sive a speaker requires three things: credibility
(ethos), good reasoning (logos), and effective use
of emotion (pathos). This Section of the Article
examines the reasoning component, with a close
study of three types of reasoning: Deductive
Reasoning, Inductive Reasoning, and Analogical
Reasoning. Ethos and Logos are discussed in The
Role of Reasoning and Persuasion in the Legal
Process, Section XIV.

A. DEDUCTIVE REASONING. Aristotle’s
primary model for reasoning was Deductive
Logic. The main form of Deductive Logic he
called “the Syllogism.” A Syllogism consists of
two statements, called "Premises," which lead by
logical necessity to a third statement, called the
"Conclusion." Most Syllogisms include things in,
or exclude things from, categories, and so are
called "Categorical Syllogisms." While Judges
and lawyers seldom explicitly frame legal issues
as Syllogisms, it can be helpful to arrange the
parts of a legal problem into the form of a Syllo-
gism, so that the logical components of the legal
problem are more evident and can be more readily
evaluated.

Another form of Deductive Argument is called
“Implication.” In an Implication the Premise is
called “the Antecedent” and the Conclusion is
called “the Consequent.” The Implication relation-
ship is such that by establishing the Antecedent
you thereby establish the Consequent.

1. The Categorical Syllogism. The simple
categorical Syllogism consists of three statements,
such as:
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All men are mortal.
Socrates is a man.
Therefore, Socrates is mortal.

The first sentence is the “Major Premise.” The
Major Premise takes one complete category of
things (“all men”) stated in the subject of the
sentence and includes it in another category of
things (“mortal”) stated in the predicate of the
sentence. The second sentence is the “Minor
Premise.” The Minor Premise takes an individual
(“Socrates”) stated in the subject of the sentence,
and includes him in the complete category con-
tained in the predicate of the sentence, which is
also contained in the subject of the Major Premise
(“all men”). The third sentence is the "Conclu-
sion." The subject of the Conclusion is the subject
of the Minor Premise. The object of the Conclu-
sion is the object of the Major Premise. The
Conclusion necessarily follows from the Major
Premise and the Minor Premise. This linkage of
two Premises to a Conclusion is the core process
of Deductive Reasoning, viewed through the
Syllogism model.

Viewed from the perspective of argumentation,
the Conclusion is a given and the challenge is to
find Premises that the audience will accept so that
the Syllogism leads the audience to the desired
Conclusion.

Most everybody can intuitively see the validity of
this type of syllogistic reasoning. However,
people do not as readily see how the Syllogism
works in reverse: that if the Conclusion is false,
then one or both of the Premises must be false.
That is, if Socrates is not mortal, then either (i)
some men must not be mortal, or (ii) Socrates
must not be a man, or (iii) both.

a. Graphically Depicting the Simple Categori-
cal Syllogism. In 1768, the Swiss mathematician
Leonhard Euler developed a simple way to depict
the Categorical Syllogism, called “Euler Circles.”
With Euler Circles, a classification is represented
by a circle. All instances of that classification fall
within that circle. Anything outside of the circle
does not meet the classification. The proposition
that "All As are Bs" is depicted:

In the foregoing Euler Circles, since all As are Bs,
the circle of all As is totally inside the circle of all
Bs.

The Socrates Syllogism, depicted with Euler
Circles looks like this:

These Euler Circles show that if all men are
mortal, and Socrates is a man, then Socrates must
be mortal. 

b. A Legal Dispute as a Simple Syllogism. Here
is an example of the simple categorical Syllogism
applied to a family law problem:

All premarital assets are separate property.
Wife owned the Volvo prior to marriage.
Therefore, the Volvo is Wife’s separate prop-
erty.

The Major Premise states the rule of law that
premarital assets are separate property. The Minor
Premise states the fact that Wife owned the Volvo
prior to marriage. It necessarily follows, therefore,
that the Volvo is Wife’s separate property. De-
picted as Euler Circles, the Syllogism looks like
this:

9
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c. Disputed Facts; Disputed Law. In some
cases, the parties agree as to what rule of law
applies to the legal dispute, and the fight is over
whether the facts of the case bring it within that
rule of law. This can be seen as a Simple Categor-
ical Syllogism, where the Major Premise is the
rule of law that applies, and the Minor Premise is
the factual determination of whether the case falls
within that rule of law. If so, then the Conclusion
necessarily follows. The foregoing example would
be: premarital assets are separate property; the
Volvo is a premarital asset; therefore, the Volvo
is separate property.

In other cases, there may be a dispute over what
rule of law applies to the case. In such a situation,
the outcome of the case depends not only on the
facts, but also on the rule of law that is chosen to
apply to the facts. To resolve the case, the court
must decide which rule of law applies (thereby
establishing the Major Premise), and the fact-
finder must decide whether the case comes within
the scope of that rule (thereby establishing the
Minor Premise), thus leading to the Conclusion.

 2. The Hypothetical Syllogism. In an Hypotheti-
cal Syllogism, the first Premise presents a choice
which must be resolved by the second Premise in
order to reach the Conclusion. There are three
kinds of Hypothetical Syllogisms: Conditional;
Conjunctive; and Disjunctive.

a. The Conditional Syllogism. A Conditional
Syllogism takes the form: "if P implies Q and Q
implies R, then P implies R".

b. The Conjunctive Syllogism. A Conjunctive
Syllogism contains a compound Major Premise in
the form of a Conjunctive Proposition that is
denied. The Minor Premise of the Syllogism then
either affirms or denies one of the conjunctive
terms. Example:

A and Not-A cannot both be true.
Not-A is true.
Therefore, A must be false.

c. The Disjunctive Syllogism. The Major Prem-
ise of a Disjunctive Syllogism presents two or

more alternatives from which to choose, only one
of which can be true. (This is the Exclusive
Disjunctive, discussed in The Role of Reasoning
and Persuasion in the Legal Process, Section
VII.F.3). The Minor Premise then either chooses
one of the alternatives, or rejects all alternatives
except one. Example:

A or B. A or B or C.
A. or Not-B.
Therefore, not-B. Therefore, A.

In the foregoing example, "A" and "B" must be
mutually exclusive or the Disjunctive Syllogism is
Unsound (i.e., it has a false Premise). Another
example:

A or B or C or D.
Not-A.
Not-B.
Not-C.
Therefore, D.

The foregoing example shows proof by "process
of elimination." Another example:

Either it is night or it is day.
It is not night.
Therefore, it is day.

The foregoing Syllogism raises the problem of
gradations (i.e., when does night become day?)
See The Role of Reasoning and Persuasion in the
Legal Process, Section XIX. Also, see the Argu-
ment Scheme for the Disjunctive Syllogism, at
Section XI.B.1.b.

3. The Dilemma. In Logic, a Dilemma is a
Proposition in which two options lead to the same
Conclusion. A Dilemma is symbolized as follows:

A or B.
A implies C.
B implies C.
Therefore, C.

A Dilemma in ordinary speech has a different
meaning. It means the necessity of choosing
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between two or more different options, each of
which leads to a disagreeable outcome.

A dilemma was depicted in Catch-22. "In Joseph
Heller's novel of this title, American pilots in the
second World War learned that they could not
avoid flying bombing missions unless they were
crazy; to be relieved from duty, they had to re-
quest a reprieve. The ‘catch-22' was that the very
act of seeking to avoid hazardous combat duty
demonstrated a pilot's sanity, thereby ensuring a
denial of the request."

4. Implication. Another way to view Deductive
Reasoning is through a logic relationship called
"Implication." More so than syllogistic reasoning,
Implication follows the way people analyze
problems in the real world. In Logic, "implica-
tion" means that one thing necessarily establishes
another thing, while in natural language "implica-
tion" sometimes connotes certainty and sometimes
connotes that another thing is probably true. If we
say that "X" is an event or condition, everyday
reasoning is concerned not just with things that
certainly follow from X but also with things that
probably follow from X and things that possibly
follow from X. Because the natural language
arguments we encounter in daily life involve not
only certainties but also probabilities and some-
times just possibilities, in this Article the word
“Implication” may mean different degrees of
likelihood.

a. Antecedent/Consequent. Implications are
called Hypothetical Propositions, as distinguished
from the Categorical Propositions discussed above
in connection with Syllogisms. Hypothetical
Propositions, sometimes called "Conditional
Propositions" or "Conditionals," express a relation
between Terms, where the truth of one Term is
dependent upon the truth of another Term. The
Term that depends on the other Term is called the
"Consequent." The Term on which the Conse-
quent depends is called the "Antecedent." In a
Conditional Proposition, the Antecedent is often
symbolized as "P" and the Consequent is often
symbolized as "Q". An Implication is often stated: 
"P implies Q", or "if P then Q", or "P, therefore

Q". In Symbolic Logic, an Implication is stated:
“P e Q” or “P 6 Q”. 

To express the classical Syllogism in terms of a
Conditional Statement, one would say that, if the
Major Premise and the Minor Premise are both
true, then the Conclusion must be true. The Major
Premise and the Minor Premise taken together
thus become the Antecedent "P", and the Conclu-
sion becomes the Consequent "Q". Stated differ-
ently, a Syllogism, expressed as a Conditional,
would take the form "if A and B are true, then C
is true." Example: "If all men are mortal and
Socrates is a man, then Socrates is mortal".

In modern natural language, people use Condi-
tionals as opposed to Syllogisms, so Deductive
Reasoning today is more accurately represented
by Conditionals and not Syllogisms.

b. Two Rules of Implication and Three Points
to Remember. There are two rules to remember
about the logical Implication relationship “P
implies Q” when used in Logic.

Rule # 1: Whenever “P” is true, then “Q” must
also be true. In this instance, the Implication is
logically Valid. If ever it occurs that “P” is true
when “Q” is false, then the logical Implication is
said to be logically “Invalid.” In generic terms,
Rule 1 is called a “Statement.”

Rule # 2: The second fundamental rule of logical
Implication is that, if "P implies Q", then proving
that "Q" is false establishes that "P" is also false,
or that "not-Q implies not-P". Example: "If it is
raining, then the sidewalk is wet; the sidewalk is
not wet; therefore it must not be raining". Rule 2
is called the “Contrapositive.” If a Conditional
Statement is true, then its Contrapositive is also
true, without exception.

Point to Remember #1: just because "P" is false
does not, of itself, establish that "Q" is false. In
other words, the fact that “P implies Q” does not
suggest the “Inverse”, that “not-P implies not-Q”.
Example: "If it is raining, then the sidewalk is
wet; it is not raining; therefore, the sidewalk must
be dry." This is Invalid reasoning, since even if
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the sidewalk is not wet from rain, it could be wet
for other reasons, for example if the woman next
door was watering her roses.

Point to Remember #2: the fact that "P implies Q"
does not establish the “Converse”, that "Q implies
P." Example: "If it is raining, then the sidewalk is
wet". That Implication does not mean that if the
sidewalk is wet it therefore must be raining. The
sidewalk could be wet for another reason, such as
the neighbor watering her roses.

Point to Remember #3: an Implication can either
affirm the Term in the predicate of the sentence,
or it can negate the Term in the predicate. In other
words, an Implication can suggest that "P implies
Q" or it can suggest the Contradiction that "P
implies not-Q".

In Deductive Reasoning, “P” and “Q” can have
five different forms, some of which are logically
valid and some of which are not. These five forms
are:

(1) Statement P implies Q
(2) Converse Q implies P
(3) Inverse Not-P implies not-Q
(4) Contrapositive Not-Q implies not-P
(5) Contradiction P implies not-Q

In Deductive Reasoning, if we know that (1) is
true, then we also know that (4) is true and (5) is
false, but we do not know whether (2) and (3) are
true or false. Psychological studies suggest that, of
the two rules of Implication, most everybody
understands (1), but only about 20% get that (1)
also means (4).

Stated differently, if the Implication "P implies Q"
is Valid, then (i) affirming the Antecedent affirms
the Consequent, (ii) denying the Antecedent says
nothing about the Consequent, (iii) affirming the
Consequent says nothing about the Antecedent,
(iv) denying the Consequent disproves the Ante-
cedent, and (v) suggesting that “P implies not-Q”
is wrong because it contradicts the Implication
that we know is Valid. If you deny the Anteced-
ent, then the Implication is “Unsound” (meaning

that the Implication is based on a false Anteced-
ent) and the Implication is therefore Invalid.

It bears repeating that, in Logic, the Implication
relationship is certain, meaning that when “P
implies Q” is true then the existence of “P” estab-
lishes with certainty the existence of “Q.” In many
natural language arguments, however, instead of
certainty an Implication may only be probable, or
even just possible.

c. Affirming the Antecedent (Modus Ponens). 
Modus ponendo ponens (in English, "the way that
affirms by affirming") is a particular form of
Conditional Proposition. Modus Ponens is central
to Logic, and to everyday reasoning. Modus
Ponens is a rule of inference that takes the form:
"if P is true, then Q is true; P is shown to be true;
therefore Q must be true". Stated differently:

(1) P implies Q.
(2) P.
(3) Therefore, Q.

The foregoing Proposition, stated symbolically, is:
"P e Q; P; � Q", where "e" signifies Implication19

and "�" signifies "therefore".

Modus Ponens is also called Affirming the Ante-
cedent. A Proposition presented in Modus Ponens
form is the essence of Deductive Reasoning. The
Modus Ponens has two Premises: the first is that
the Implication "P e Q" is true, and the second is
that "P" is true. In Modus Ponens, given the truth
of those two Premises, it necessarily follows that
the Conclusion "Q" is true.

d. Denying the Consequent (Modus Tollens).
Modus tollendo tollens (in English, "the way that
denies by denying") is another form of Condi-
tional Proposition. Modus Tollens is the
Contrapositive inference, called "Denying the
Consequent," where proving that the Consequent
is false establishes that the Antecedent is also
false. It takes the form: "If P is true, then Q is true;
Q is shown to be false; therefore, P is false".
Stated differently:

(1) P implies Q.

12
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(2) Not!Q.
(3) Therefore, not!P.

Stated symbolically: "P e Q; ¬ Q; � ¬ P", where
the logic symbol" ¬" stand for Negation and the
logic symbol "�" stands for the English word
"therefore." This inference is also called the Law
of Contraposition. Example: "If it rains, then the
sidewalk will be wet; the sidewalk is dry; there-
fore, it has not rained". The Modus Tollens form
can be constructed by taking the negation of the
Consequent and making it the Antecedent of a
Conditional, and making the negation of the
Antecedent the Consequent of the new Condi-
tional.

Note that proving that the Consequent is false in
Modus Tollens fashion does not disprove the
Validity of the Implication relationship. Rather,
Modus Tollens relies upon the validity of the
Implication relationship to show that when the
Consequent is false then denying the Consequent
the Antecedent is false. Stated differently, every 
Implication carries with it the necessary fact that
when the Consequent is false, the Antecedent is
also false.

e. Chaining Conditional Propositions. When
Conditional Propositions are linked together in a
chain, they are called a “Sorites.” In a Sorites, the
Consequent of the preceding Conditional is the
Antecedent of the next.

Example:

If A then B.
If B, then C.
If C, then D.
If D, then E.
Therefore, if A, then E.

The example restated:

P implies Q.
Q implies R.
R implies S.
S implies T.
P.
Therefore, T.

Stated in symbolic form:

P e Q e R e S e T; P; � T.

The foregoing example is called "Chain Reason-
ing."

A Chain of Reasoning can also involve the
Contrapositive.

Example:

P implies Q.
Q implies R.
R implies S.
S implies T.
Not-T.
Therefore, not-P.

In argumentation, a Contrapositive Chain of
Reasoning is sometimes called “Reductio ad
Absurdum” (reduction to absurdity), where the
purpose of the argument is to show that the origi-
nal Premise (i.e. the Antecedent) must be false
because it leads to a false conclusion (i.e. Conse-
quent). See Section XI.B.1.g.

f. Enthymemes. In speaking or writing, people
often state arguments in the form of a Syllogism,
while omitting one of the two Premises, or the
Conclusion. In his works on Logic, Aristotle
called such an incomplete Syllogism an
"Enthymeme". Example:

1. All arguments missing a premise are
enthymemes. 

2. Therefore, this argument is an enthymeme.

In the foregoing example, the Syllogism is miss-
ing its Minor Premise: “This argument is missing
a premise.”

Since an Enthymeme can be a Syllogism that is
missing either the Major Premise, the Minor
Premise, or the Conclusion, to see the logic of
such an Enthymeme it is sometimes necessary to
"expand" the Enthymeme into a Syllogism by
supplying the missing part(s). Expanding the
Enthymeme allows the Proposition to be more
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easily evaluated using the rules of Syllogisms.
This can be an important exercise because, when
one of the parts of a Syllogism is implicit, the
asserted Proposition is more readily assumed to be
Valid when it is not, or the possibility that an
Argument is Unsound (i.e. containing a Premise
that is false) is more likely to be overlooked, or a
Syllogistic Fallacy might be missed. Rules for
expanding Enthymemes are discussed in The Role
of Reasoning and Persuasion in the Legal Pro-
cess, Section VII.B.11.

Enthymemes have another feature that distin-
guishes them from Syllogisms: Enthymemes do
not have to arrive at Conclusions that are certain;
they may arrive at Conclusions that are possible or
probable. A Logic Proposition that has a Major
Premise, Minor Premise, and Conclusion, but the
Conclusion is only possible or probable rather
than certain, is an Enthymeme.

Aristotle wrote that Enthymemes are frequently
used in public speaking, and he covered the topic
in detail in his book on Rhetoric. See The Role of
Reasoning and Persuasion in the Legal Process,
Section XIV.C.2. than he did in his books on
Logic. Many believe that Aristotle used the word
Enthymemes differently in THE RHETORIC.

g. Proof by Contradiction. Proof by Contradic-
tion is an indirect method of proof that establishes
that the Premise of an Argument is true by assum-
ing the Negation of the Premise and showing that
this assumption leads to a logical contradiction.20

The rules of Logic say that, if a Premise (or
hypothetical assumption) leads to a logical contra-
diction, then the Premise (or assumption) is
proved to be wrong. If the negation of the Premise
is proved wrong, then the affirmative of the
Premise must be true. Indirect Proof is expressed
in Symbolic Logic as “((¬A e B) v (¬A e ¬B)) e
A”, which says that “if not-A implies B and not-A
implies not-B, then A”. Indirect Proof is a form of
“Reductio ad Absurdum” (reduction to absurdity).
See Section XI.B.1.f & g.

h. Proof by Contrapositive. Proof by Contra-
positive is another indirect method of proof that
establishes the Validity of a Deductive Inference

by proving the Contrapositive, that is, by proving
that the negation of the Consequent always estab-
lishes the negation of the Antecedent (not-Q
implies not-P). In Deductive Logic, the Contra-
positive of a Logical Inference is the Logical
Equivalent of that Inference. So proving the
Validity of the Contrapositive is logically the
same as proving the Validity of the underlying
Inference. 

i. Disproof by Counterexample. A counter-
example is a method of refuting a claim that a
principle or rule21 applies to certain situations. In
formal Logic, a counterexample disproves the
Validity of a logical inference when it shows that
the Premises can be true when the Conclusion is
not. In non-technical arguments, a counterexample
applies the proposed principle or rule to a hypoth-
esized situation where it has an illogical or unde-
sirable consequence. A counterexample is a form
of Reductio ad Absurdum Argument. If the claim
is that a principle or rule applies to all instances,
a single counterexample disproves the claim. If a
claim is that a principle or rule applies to some
instances, a counterexample disproves the claim
only if the counterexample falls within the area
included in the Argument. A proponent who is
faced with a counterexample can challenge the
applicability of the counterexample, or can admit
the counterexample as an exception to the princi-
ple or rule, or can restate the proposed principle or
rule more narrowly, so as to exclude the counter-
example. One school of thought among cognitive
psychologists is that people determine the validity
of an inference, not by grinding through a
Syllogism or Modus Ponens Proposition, but
rather by quickly searching their minds for
counterexamples:  if they find one, the inference
is deemed Invalid; if they find none, then the
inference is deemed Valid.22

j. Attacking a Conditional Proposition. The
Conditional that "P implies Q" is used to prove
“Q” by proving “P”. The Conditional can be
attacked in three ways: (i) by disproving "P",
which means the Implication relationship does not
apply so that the truth of Q is not proven; (ii) by
proving that the Implication is Invalid by showing
at least one instance when “P” is true and “Q” is
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false; and (iii) by directly disproving "Q" using
extrinsic evidence. The first attack establishes that
the Implication is Unsound23, but it does not
establish whether "Q" is true or false, nor does it
prove that the Implication is Invalid. It merely
establishes that the Implication does not apply to
the facts in question. The second attack disproves
the asserted implication relation between "P" and
"Q", but it doesn't establish whether "P" or "Q"
are true or false. The third attack negates the
Consequent (which under Modus Tollens would
negate the Antecedent) but does not prove that the
Implication relationship itself is Invalid.

k. Refuting a Deductive Argument. A Deduc-
tive Argument proceeds from Premises to a Con-
clusion, or from Antecedent to Consequent. A
Conditional Deductive Argument (in Modus
Ponens form) assumes that the Implication rela-
tion is Valid and proves that the Consequent is
true by proving that the Antecedent is true. A
Conditional Deductive Argument (in Modus
Tollens form) assumes that the Implication rela-
tionship is Valid and proves that the Antecedent is
false by proving that the Consequent is false. To
refute a Deductive Argument, an opponent can (i)
attack the Validity of the Implication that con-
nects the Premise/Antecedent to the Conclusion/
Consequent; (ii) attack the Premise/Antecedent, or
(iii) attack the truth of the Conclusion/Consequent 
(which by the way, disproves the Premise/ Ante-
cedent, if the Implication is Valid).

l. Refuting an Argument for Change. Imagine
that a person is trying to gain support for a change
by asserting that a certain new state of affairs
would be desirable, and that making a proposed
change now would bring the desirable state of
affairs into being. To attack this argument, you
can: (i) establish that the change will not necessar-
ily lead to the predicted state of affairs (i.e. attack
the validity of the Implication); (ii) establish that
the proposed change is not possible (i.e., negating
the Antecedent); or (iii) establish that the new
state of affairs envisioned by the proponent would
not be desirable (i.e., negating the Consequent).

m. Refuting an Argument Over Trust Income.
Imagine that a family lawyer is arguing that

distributions of income from a testamentary trust
to a married beneficiary are community property,
and that the money in a particular account was
distributed during marriage from a testamentary
trust, ergo the funds must be community property.
This is a Syllogistic argument. You can attack the
argument by: (i) arguing that distributions of
income from a testamentary trust are not commu-
nity property (thus disproving the Major Premise);
(ii) showing that the distribution was of trust
principal, not income (thus disproving the Minor
Premise); or (iii) showing that–even conceding the
two premises--the funds are nonetheless separate
property for some exceptional reason that over-
rides the deductive argument, such as a premarital
agreement saying that distributions from the trust
are separate property, or because the trust was set
up as an of interspousal gift, or some other super-
vening argument.

B. INDUCTIVE REASONING. Since Inductive
Logic starts with Premises and ends with a Con-
clusion, inductive arguments have features that
exist for Deductive Logic, except for the certainty
in outcome. Looked at syllogistically, Inductive
Logic involves inferring the truth of the Major
Premise of a Syllogism of which the Minor Prem-
ise is assumed to be true and the Conclusion is
proved to be true.24

1. Generalization. A key aspect of Inductive
Logic is generalization. There are two types of
generalization: Anecdotal Generalization and
Statistical Generalization. Anecdotal Generaliza-
tion proceeds from anecdotes, which are informal
accounts of events that cannot be investigated
using the scientific method. Anecdotal evidence is
not necessarily typical, so the risk is great that
someone will make an unwarranted assumption
that the anecdote is representative of the general
case. This is called the Fallacy of Hasty General-
ization (see Section X.B.1). A Statistical General-
ization is a generalization that attributes to a
larger group a property that exists in a representa-
tive sample of the target population, typically
expressed as a percentage.25 

2. Simple Induction. Simple induction involves
inferring generalized knowledge from example
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observations. Stated differently, induction is
deriving a general rule from background knowl-
edge and observations. Example:

Socrates is a man.
Socrates is mortal.
Therefore, I hypothesize that all men are mortal.

If induction is used to generate a hypothesis, and
that hypothesis is confirmed as true, it can become
a Major Premise to use in Deductive Logic (like
"all men are mortal"). Some writers have argued
that all Major Premises used in Syllogisms are
inductive generalizations.

3. Correlation and Causation. An important
part of Inductive Logic is to identify causes,
whether of events, or conditions, or diseases, or
anything else. A major problem in Inductive Logic
is thinking that things that correlate have a causal
relationship. Consequently, a dictum has devel-
oped that "correlation does not imply causation,"
meaning that correlation may suggest a causal
relationship but it does not prove it. Plus, in a pair,
determining which is the cause and which is the
effect can be challenging, and sometimes the
causal relationship can be interactive, with each
item partially causing the other. Two things may
correlate because they are both responding to a
third cause. See Section XI.B.6.

4. Statistical Syllogism. A Statistical Syllogism
is a Syllogism that does not assert the Conclusion
with certainty. A Statistical Syllogism reasons
from a generalization that is for the most part true
in a particular case. This contrasts with Induction,
which reasons from particular cases to generaliza-
tions. Statistical Syllogisms may use qualifying
words like "most", "frequently", "almost never",
"rarely", etc., or may have a statistical generaliza-
tion as one or both of their premises. A Statistical
Syllogism has the form: "This is an A and the
probability of an A being a B is high, so this is
probably also a B."26

5. Statistical Prediction. Statistical prediction is
predicting outcomes based on broad statistics and
not on individual assessment of a specific situa-
tion. In 1954, American clinical psychologist Paul

Meehl championed the idea that the course of
mental illness could be better predicted using
general statistics than clinical evaluation of the
individual patient.27

6. The Counting Marbles Example. A simpli-
fied example shows how inductive reasoning with
statistics works. Say you have a can with 100
marbles inside, some white, some black, but the
number that are white and the number that are
black are unknown and must be determined. If one
marble is removed and examined, and it turns out
to be black, that shows for certain that some of the
marbles are black, but how many scannot be said.
If we pull 50 marbles from the can and calculate
percentages, we would have a much  better idea of
the overall split between white and black. As we
pull an increasing number of marbles from the
can, if we revise our calculations our accuracy
rate will increase until the 100th marble is in-
spected and our allocation can be made with
certainty. What if we have 10,000 marbles in a
bin? There is not time and money enough to
examine all 10,000 marbles, so we use a sampling
technique. If 100 marbles are removed and they
are all black, that would suggest that all the mar-
bles in the bin are black. However, that general-
ization is safe only if the 100 marbles were ran-
domly selected. If they are all taken from the top
of the pile, and we later learn that 6,000 white
marbles were put in the bottom of the bin and
4,000 black marbles were laid on top, then our
sample would not be representative and we would
be mistaken in our generalization that all the
marbles in the bin are black. This example shows
the necessity of sampling for large databases, and
the dangers of making generalizations about a
population based on samples that are not random.

7. Counterexamples in Inductive Reasoning. A
counterexample to a generalization is a single
instance that contradicts the generalization, such
as the discovery of black swans in Australia,
which refuted the widely-held view (i.e., inductive
conclusion) that all swans are white.28 A single
counterexample does not disprove a generalization
that claims less than 100% applicability, or claims
applicability less than 100% of the time.
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8. Cognitive Studies of Inductive Reasoning.
In recent years, psychologists have been studying
the way people engage in inductive reasoning.
Interesting conclusions are developing from these
studies. In one experiment, examiners were asked
to rate an argument that a drug was safe, based on
clinical trials that showed no negative side-effects.
The examinees rated the conclusion based on one
drug study to be weaker than the same conclusion
based on 50 clinical trials.29

Neuro-scientists have begin to study the physical
manifestations of different types of logical think-
ing using brain imaging tools like the functional
MRI. The process is called "neuro-imaging."
Studies are showing that performing different
types of tasks using inductive logic involves
different parts of the brain. It is possible that
eventually science will help rhetoricians to refine
their theories or develop new ones based on a
more accurate understanding of the way the brain
works.

9. Generating Rules to Resolve Legal Cases. In
many legal disputes, the law to be applied is not
contested. The only issue is how the legal rule
applies to the facts of the case. However, in some
instances there is a dispute as to which rule of law
applies to a case. This occurs when the facts make
a case uniquely different from earlier cases or
when, in a developing area of the law, the control-
ling legal principles have not yet been firmly
established. In that situation, it is necessary for a
judge or lawyer to use legal reasoning to deter-
mine the rule of law to be applied. The first and
most frequent approach is to look at prior cases
involving similar issues and argue for or against
applying the rule of law of an earlier case to the
current case, based on similarities and distinctions
between the two cases. If there are no prior cases
that are sufficiently similar to copy, then the
second approach is to look at prior cases in other
areas of the law, to see if an underlying rule of
law can be discerned that could be used to resolve
the case at hand. If the comparison is to be made
to rules of law in other areas (rather than specific
cases), then the goal is to see if these different
rules can be unified as expressions of a more
fundamental underlying principle of law that can

be applied to the current case. If this is not possi-
ble, then as a third alternative the lawyers and
judges must fall back on general principles of law,
to fashion from them a particular application that
can be applied to the case at hand.

The first method mentioned above, of case-to-case
comparison, has been identified as Reasoning by
Analogy. John Stuart Mill considered Reasoning
by Analogy to be a form of inductive reasoning.
Others have argued that Reasoning by Analogy
goes from the specific to the specific, rather than
from the specific to the general, and thus is not
really inductive. In this Article, Reasoning by
Analogy is discussed separately, in Section VII.C.

The second approach described above, of abstract-
ing underlying rules of law from the analysis of
cases, is a form of Inductive Logic epitomized by
the American Law Institute's process of develop-
ing its Restatements of the Law, which gathered
and organized court decisions from many jurisdic-
tions, and synthesized them into general rules of
law. Where the synthesis is among existing rules
of law, one such inductive effort was aptly de-
scribed in the British case of Heaven v. Pender,
11 Q.B.D. 503 (1883): "The logic of inductive
reasoning requires that where two major proposi-
tions lead to exactly similar minor premises there
must be a more remote and larger premise which
embraces both of the major propositions."

The third approach is a blend of inductive and
deductive reasoning, in that inductive reasoning is
needed to canvas general principles to find likely
candidates for the rule to be applied in the case,
but the decision of which principles, or combina-
tion of general principles, to apply may be based
on familiar deductive techniques like Modus
Ponens, Modus Tollens, Reductio ad Absurdum,
and the like.

C. REASONING BY ANALOGY. Although
Reasoning by Analogy has been written about far
less than either Deductive Reasoning or Inductive
Reasoning, arguably Reasoning by Analogy is the
most pervasive of the three. At its simplest level,
Reasoning by Analogy is the process of compar-
ing two things in order to determine whether they
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are sufficiently similar that they should be treated
the same way. Many people analyze a new prob-
lem by comparing it to a personal inventory of
memories or mental models that they have accu-
mulated through study or experience. Some
cognitive psychologists say that the reasoner
retrieves the mental model from long term mem-
ory into working memory where the mental model
can be juxtaposed to the new problem to see if a
solution is suggested. Logic purists disparage
Analogical Reasoning as not being logical; on the
other hand, some researchers and some philoso-
phers see Deductive Logic and Inductive Logic as
being analogical at their core.30 Argument by
Analogy attempts to persuade the audience that a
proposition being considered is sufficiently simi-
lar to something old and familiar that the new
thing should be viewed in the same way as the
old.

Analogies are pervasive in society. When some-
one argues that the current war in Afghanistan is
like the war in Vietnam, they are attempting to
associate the unpopularity of the old war with the
new war. A company sells cookies “like grand-
mother used to make.” People use Analogical
Reasoning and make Analogical Arguments
constantly. In speech, people say that X is like Y.
That figure of speech, called a “simile,” is a form
of analogy. Analogical Reasoning operates among
consumers, who expect the next tube of Crest
toothpaste to taste the same as the last. A traveler
who books a room at an unfamiliar Embassy
Suites expects that s/he will find a room with a
couch, bed, table and wet bar connected to a room
with a bed and a bathroom.

Analogical Reasoning is prevalent in American
law, with its emphasis on case law precedent.31

Adversaries fight over whether the decision in a
new case should be guided by or even controlled
by a prior decision in an older case. Appellate
justices often justify their decisions by pointing to
earlier cases where the controlling factors were
already worked through by another court. Some-
times analogies can influence the course of devel-
opment of the law, like the “wall of separation”
between church and state, or the “marketplace of

ideas” in First Amendment law, or the personifi-
cation of corporations as individuals.

While Analogical Reasoning is by definition the
making of comparisons between two items, there
are different levels of sophistication for the com-
parison. At the simple end of the spectrum is
“associative reasoning,” where things are matched
based on simple connection, like a sailor can be
associated with a ship. Another level of Analogi-
cal Reasoning is based on matching surface
similarities, such as shape, or color, or when a
ship is matched to another ship or when a man is
not matched to a woman. A higher level of ab-
straction occurs when relational features are used
as the basis of comparison. For example, one
analogy test paired a train to train tracks, and then
offered a ship to be paired with (i) a sailor, (ii)
water, (iii) a car, and (iv) a different ship. Asso-
ciative reasoning might pair the ship to the sailor,
and no one could argue that the association is
wrong, for sailors do sail ships. The matching of
surface similarities might pair the ship to the other
ship, and no one could argue that the association
is wrong, because in fact they both are made of
wood, they both have sails, etc. Relational reason-
ing, however, would pair the ship to the water,
because the key connection between the train and
the train tracks is that the train travels along the
tracks, like the ship travels through the water. Yet
another right answer, but the level of sophistica-
tion of the relational reasoning is plainly higher
than for the associative reasoning or the compari-
son of surface features.32A higher level still is 
comparisons based upon the relationships between
relationships.

But an even higher and more important level of
abstraction is possible with Analogical Reasoning.
As a person accumulates a store of analogies,
through education or through actual life experi-
ences, the process of Analogical Reasoning slowly
changes, from the comparison between a new item
and a familiar one, to the comparison of the new
item to a body of knowledge involving many prior
analogies. Viewed over time, Analogical Reason-
ing is a three-tiered process: the lowest level is
generating an “analogical generalization” that
bridges between the two items in a specific situa-
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tion; the middle level is “inductive refinement”
through which the analogical generalization is
refined into a newer and better conceptualization;
the top level is “abstract generalization” where the
process of Reasoning from Analogy generates
general principles that can be applied to a variety
of comparisons in a variety of Domains.33 This
process is akin to the process of reasoning from
many specific instances to a generalization that is
characteristic of Inductive Reasoning, only with-
out Inductive Reasoning’s emphasis on probabili-
ties or statistical analysis. Such an analogy-gener-
ated generalization, if it survives the test of time,
could even end up becoming the Major Premise of
a Syllogism. This suggests why some theorists can
say that, at their core, both Deductive Reasoning
and Inductive Reasoning are based on Analogical
Reasoning.

The value of analogies was summed up by one
writer in this way:

We use analogies, therefore, because they are
helpful. They assist us in making decisions, they
help us to persuade others of the correctness of
our decisions, and they illuminate aspects of a
current situation that may otherwise have been
obscured. And at their best they enable us to
identify or construct generalizations that con-
nect the source and the target, thereby facilitat-
ing the development of new theories that in turn
might help in predicting future events.34

1. Terms of Analogical Reasoning. In Analogi-
cal Reasoning, the old and familiar term is called
the Source, or the Analog. The new and unfamil-
iar item is called the Target. The points of com-
parison between the Source and the Target are
sometimes called objects, or features, or items, or
material resemblances, or relevant comparisons,
or relationships, or relationships among relation-
ships, or some similar term.

In developing an analogy, features of the Source
are compared to features of the Target in a process
called Mapping. When a sufficient number of
features have been successfully Mapped between
the Source and the Target, the reasoner can safely
infer that other features of the Source have coun-

terparts in the Target. This “mental leap” is called
Transfer or Projection. In more abstract compari-
sons, it is relational features and not the surface
similarities that are projected from the Source to
the Target.

The Source and the Target each exist in a context,
called a Domain. Two items that are “in domain”
can more readily be compared than two items that
are “cross domain.”35 An example is laboratory
testing of a new product on animals. The new
product is tested on rats, or perhaps dogs or
baboons. The results are then projected on hu-
mans. This instance of Reasoning by Analogy
crosses Domains, from the animal Domain to the
human Domain. When product testing progresses
to tests on humans, the projection that is made,
from the humans who are in the study to the
general population, occurs “in domain”–the
human Domain.

A direct analogy compares features of the Source
to features of the Target, such as shape, size,
color, number, etc. A proportional analogy pro-
jects relational features of the Source onto the
Target, as in the analogy “Paris is to France as
Stockholm is to what?; or stated more abstractly
“A is to B as C is to X”; or stated symbolically “(a
: b : : c : x).”36 

2. Comparing Deductive, Inductive and Ana-
logical Reasoning. Deductive Syllogistic Reason-
ing couples a general rule with a specific instance
to demonstrate that the specific instance falls
under the general rule. Inductive Reasoning
analyzes specific instances and then generates a
general principle that unifies the many instances
and can be applied to new instances. Analogical
Reasoning compares a new and unfamiliar situa-
tion to an old and familiar situation, so that beliefs
about the old situation are transferred to the new
situation. Deductive Reasoning and Inductive
Reasoning both work from or toward generaliza-
tions, while Analogical Reasoning (in the early
stages) works between specifics. Deductive
Reasoning involves Premises that, when proven,
lead with certainty to the Conclusion, while
Inductive Reasoning and Analogical Reasoning
involve Premises that offer varying degrees of
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support for the Conclusion. Inductive Reasoning
is based on reviewing many instances, and the
likelihood of the inductive conclusion is strength-
ened by increasing the number and representative-
ness of instances considered. Reasoning by Anal-
ogy is based on just two instances, and the likeli-
hood of the analogical conclusion is increased by
increasing the number of relevant comparisons
made between the two items being considered.37

Analogical Reasoning could be stated deductively
in this manner:

The Source fits in Category C.
The Target is like the Source.
Therefore, the Target likely fits in Category C.

One writer suggested that “[a] deductive argument
by analogy reminds us of a principle which (it is
assumed) we all share, and demands that we draw
a consistent conclusion.”38

Analogical Reasoning could be stated inductively
in this manner (sometimes called “item analogy”):

The Source has features a, b, c, and d.
The Target has features a, b, and c.
Therefore, the Target likely has feature d.

Analogical Reasoning could be stated analogi-
cally in this manner (sometimes called “relational
analogy”):

The planets orbit the sun; similarly, electrons
orbit the nucleus of an atom; that is, sun is to
planet as nucleus is to electron; stated symboli-
cally, A : B : : C : D.39

The lack of structured thinking characteristic of
Analogical Reasoning gives analogy the power to
generate new hypotheses that could not be other-
wise deduced or even induced from current
knowledge.40 This hypothesis generation occurs at
two levels, one being the instantaneous “aha
moment” that sometimes occurs in an individual
analogical comparison, and the other being the
slow accretion of an organizing structure that
links stored analogies in memory and makes their
retrieval quick and efficient. The apocryphal
story, of Archimedes displacing his bath water

and realizing a way to determine the purity of the
King’s gold crown, is an example of the “mental
leap” associated with Analogical Reasoning. It has
long been noted that certain important scientific
breakthroughs41 and industrial innovations42 were
arrived at through such mental leaps. The slow
development of an organizing structure, that arises
out of a person’s experience with many analogies
over time, is recognized in the following observa-
tion: “[t]he progression from highly specific,
single-case analogies to more abstract concepts or
schemas is one of the most powerful roles that
analogy plays in cognition.”43 A third feature of
Analogical Reasoning is its ability to explain, by
expressing something that is new or difficult to
understand in terms of something that is already
familiar or is easily more easily visualized and
comprehended. An example is the oldest recorded
scientific analogy, dating back 2,100 years, where
the transmission of voice from the speaker’s
mouth to the listener’s ear was compared to the
circular waves that appear when a stone is thrown
into smooth water–an apt analogy even today.44

3. The Process of Analogical Reasoning.
Theorists break Analogical Reasoning down into
three stages: Retrieval, Mapping, and Projection
(or Transfer).45 From a psychological perspective,
Retrieval is when the person faced with a new
situation searches long term memory to find a
Source (or Analog) to use for comparison.46 With
the Source and Target brought together in working
memory, Mapping occurs. Mapping is the mental
process of identifying the relevant similarities and
dissimilarities between the Source and the Target.
Projection (or Transfer) is the process in which
the beliefs about the Source are projected onto the
Target.47  Some theorists believe that, through
education and especially through experience, the
reasoner can fashion a collection of analogical
pairs into schemas that are more generalized and
that permit greater success at solving new prob-
lems.48 This describes the progress from novice to
expert.

a. Retrieval. Retrieval requires searching the
part of the brain where past experiences are
stored, so a good memory can help the retrieval
process. Similarity between the Target and the

20



The Role of Reasoning in Constructing a Persuasive Argument Chapter 11

Source can also influence which memories are
retrieved.49 In some psychological testing, people
had difficulty retrieving relevant Sources when
solving problems in a new context.50 The test
subjects tended to retrieve Sources that bore only
surface similarities to the Target, rather than
structural similarities to the problem at hand.51

Stated differently, when faced with a new situa-
tion, people did not tend to remember prior exam-
ples that had comparable structure or comparable
causal relationships.52 Psychologists found that
there is often a disconnect between what is most
accessible in memory and what is most useful in
Analogical Reasoning.53 They found that novices
are more attracted to surface similarities, while
experts54 develop and use abstract schemas that
are not cluttered with irrelevant information.55

Although cases that share surface similarities
sometimes share structural similarities as well,
often they do not, and when they don’t, then
novices could not grasp solutions as readily as
experts could.56

b. Mapping. Different theorists have offered
different ways to understand analogical Mapping.
If all similarities and differences between to
situations were to be considered, the results could
be overwhelming. People have some way to
winnow down the number of comparisons to a
manageable level. There are many possible ways
to map an analogy, and what works best depends
on the situation and the goal.57 As noted above,
studies have shown that novices tend to notice
surface similarities, while experts tend to see
comparisons that fit into an analytical framework.
The “structure-mapping theory” suggests that
people are inherently attracted to matchings that
reveal a comparable relational structure between
the Source and the Target.58 The “pragmatic
mapping theory,” which applies to problem-
solving situations, suggests that people tend to
focus on comparisons that they believe to be
relevant to the goal to be achieved.

A simple example reflects the difference between
a comparison based on surface features and
relational comparison.59

Anyone comparing features would find almost no
similarity between the circles, the triangles, and
the squares, other than the fact they are pairs of
bounded spaces. However, the relational similar-
ity between the pair of identical circles and the
pair of identical triangles dominates over the
dissimilarity between the pair of identical circles
and the pair made up of one square and one
triangle.

Theorists have identified two “problems” in the
Mapping process: the relevance problem and the
representation problem. The relevance problem is
the difficulty of picking out the features or rela-
tionships that are relevant to the analogy and
should be included in the process of matching the
Source to the Target. The representation problem
is the difficulty encountered when the Source and
the Target are structured differently, which may
require that the Source or the Target, or both, be
restructured in order for the analogy to proceed. In
some instances this process of restructuring the
Source mental modules unlocks the real creative
potential of the analogy to cause us to rethink
what we believe.60

c. Projection. Projection is the stage of drawing
inferences. Once a sufficient number of features
of the Source are aligned with features of the
Target, inferences can be made about unknown
features of the Target based on what is known
about the Source. (See the inductive expression of
Reasoning by Analogy described above). Factors
influencing the choice of inferences are relational
connectivity and goal relevance discussed above,
as well as adaptability, or the ease with which
inferences from the Source can be modified to fit
the Target.61 One group of writers said: “Normally
knowledge is transferred from the source to the
target domain and is used there to introduce new
concepts or structures, give new explanations to
phenomena, or solve given problems. This new
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knowledge is in no way logically justified and
should merely be seen as a hypothesis, but when
used carefully, it can be the source of valuable
inspiration.”62 At a higher level of abstraction, the
Projection process may involve or lead to “the
induction of generalized rules.”63

d. Evaluating the Analogy. A completed anal-
ogy can be evaluated for: structural soundness
(when the alignment of known features and pro-
jected inferences are structurally consistent);
factual correctness (whether the analogical infer-
ences are tested and found to be right, wrong, or
indeterminate); and relevance (whether the infer-
ences are relevant to the immediate goals).64

4. The Use of Examples. A frequent technique
in Analogical Reasoning is the use of Examples.
General principals can more readily be grasped
when they are applied in an Example. Analogical
comparisons often occur by comparing an Exam-
ple (i.e., a mental model) of a prior experience
with the Target. It is much easier to compare the
similarities and differences of Examples than it is
to compare one set of general principles to another
set of general principles.

Individual cases in law constitute Examples of
how legal rules, or legal principles, are applied to
particular situations. While some legal disputes
can be resolved deductively, by simply applying
an established legal rule or principle to the new
case, many times there is a gap (called a lacuna,
pl. lacunae) in the rule or principle which makes
it is unclear how the rules or principle should be
applied to a new situation. In such situations,
lawyers and judges search for an earlier case that
shows how the rules or principles were applied by
an appellate court in a comparable situation in the
past. If the relevant aspects of the earlier case are
sufficiently similar, then the earlier case is consid-
ered to be precedent, which determines the out-
come of the new case. If the relevant aspects of
the earlier case are too dissimilar to the new case,
then the earlier case is “distinguishable,” and
constitutes weak precedent or no precedent for
resolving the new case. This kind of case compari-
son is like comparing one Example to another.

5. Arguments by Analogy. Arguments by
Analogy are structured around the idea that a
proposition (i.e., the Target) can be supported or
rejected based on a comparison with something
else (i.e., a Source) that is familiar to the audi-
ence, or is easier to understand, or plays to the
audience’s emotions. 

As an example of the new-to-old analogy, a new
choice can be compared to an earlier choice, and
if the earlier choice worked out well, then the
positive feeling about the earlier choice can be
projected onto the new one. If the earlier choice
had bad consequences, then an opponent would
use the analogy to project the dissatisfaction with
the old choice onto the new. In response, the
proponent of the new choice can distinguish the
negative analogy by pointing out differences
between the old and new choices, in order to
avoid the negative association. Example: “As
America was recovering from recession in 1936,
Congress raised taxes and sent the economy into
the Great Depression. Given the current serious
recession, raising taxes could send us into another
major depression.”65 A counter-argument might
point out that a contributing factor to the Great
Depression was the U.S. Congress’s increasing
the tariffs on imported goods, which cause other
countries to enact retaliatory tariffs, which greatly
constricted international trade–a factor that does-
n’t exist in the current situation. Another example:
“my brother-in-law doubled his money buying
gold; I’m going to put all my savings into gold.”
A counter-argument is that gold is at an historic
high, and there are many examples of people who
invest at the top of a market and lose their money.
Or a client says “my first marriage ended in
divorce so I’m never going to get married again.”
A counter-argument is that many people succeed
in their second marriage (particularly if they don’t
marry a person with the same incompatible per-
sonality traits as the first spouse).

Analogical Arguments should be distinguished
from using an analogy as a figure of speech or an
illustration. Many times an analogy can be used to
make an argument more vivid, or more under-
standable, or more humorous, without the overall
argument becoming an Argument by Analogy.
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The Argumentation Scheme for Argument From
Analogy is set out in Section XI.D.1.b.

6. Judging the Validity of an Analogy. The
validity of a Conclusion based on analogy de-
pends on a number of things. First is the number
of points of comparison: the greater the number,
the stronger the analogy. Second is the degree of
similarity between the Source and the Target,
which includes not only the items themselves but
also whether the items are in the same or different
Domains: the greater and more relevant66 the
similarities, the stronger the analogy. Third is the
dissimilarities between the Source and the Target:
the fewer the dissimilarities, or the less relevant
they are, the stronger the analogy. Fourth is the
structural similarity between the Target and the
Source: the more compatible the structures, the
better the analogy. In higher-level comparisons, a
good “fit” between the Target and the schema that
have been developed from connecting past analo-
gies into a coherent framework makes for a stron-
ger analogy. Fifth is the degree of certainty
claimed for the analogical conclusion: a modest
claim of validity requires less justification than a
conclusive claim of validity.

Professor Dedre Gentner, a prominent cognitive
psychologist at Northwestern University, argues,
based on her research, that for most people a
common “relational structure” is more compelling
than similarity of attributes.67 She attributes this to
the fact that “people like to find connected rela-
tional structure.”68 She explains: “people were
more likely to import a fact from the base [i.e.,
Source] to the target when it was connected to
other predicates that the target shared. In analogi-
cal matching, people are not interested in isolated
coincidental matches; rather, they seek causal and
logical connections, which gives analogy its
inferential power.”69 Gentner offers criteria for
evaluating an analogy and its inferences: (1)
“structural soundness: whether the alignment and
the projected inferences are structurally consis-
tent”; (2) “the amount of new knowledge gener-
ated”; (3) “the factual validity of the projected
inferences in the target”; (4) in problem-solving
situations, “pragmatic relevance–whether the
analogical inferences are relevant to the current

goals”; and (5) “the adaptability of the inferences
to the target problem.”70 If some of the particular
inferences are clearly false, the analogy is weak-
ened. If there is a poor structural match between
the Source and the Target, confidence in the
analogy is weakened.71

7. Using Analogical Reasoning With Case
Law. Analogical Reasoning with case law in-
volves comparing a new case with a prior case, to
see whether the prior case is a binding precedent
that determines the outcome of the new case or, if
not binding, then whether it at least suggest rules
or principles that could be used to resolve the new
case. The outcome of the case comparison is
affected by several factors, including the follow-
ing:

(1) Is the prior case sufficiently similar, in both
law72 and fact,73 to the present case that com-
parison is worthwhile?

(2) Is the prior case from a court whose decision
is binding or at least authoritative?

(3) What part of the prior court’s holding and
opinion(s) are binding or authoritative?74

(4) Have changes in the law or changes in society
weakened the continuing validity of the prior
case?

(5) Was the prior case correctly decided (in retro-
spect)?

8. Analogies are More Than Just Words. In
speech and writing, an Analogy brings two con-
cepts together to be considered side-by-side.75

Characteristically this is done by using a simile or
a metaphor. A simile is “a figure of speech in
which two essentially unlike things are compared,
often in a phrase introduced by like or as.”76 A
metaphor is “a figure of speech in which a word
or phrase that ordinarily designates one thing is
used to designate another, thus making an implicit
comparison, as in ‘a sea of troubles.’”77 Wikipedia
contrasts the simile and the metaphor: “Even
though both similes and metaphors are forms of
comparison, similes indirectly compare the two
ideas and allow them to remain distinct in spite of
their similarities, whereas metaphors compare two
things directly.”78
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The following example of a simile describes a
scene from the Trojan War, where the Trojans
attacked the Greek defenses:

Down in the mass the Trojans pounded – Hector
led them in,

charging in as a heavy surf roars in against the rip
at a river’s mouth, swelled with rains from Zeus,
and on either side the jutting headlands bellow

back
at the booming sea with matching thunder – in

they came
the Trojans roaring in.

Homer, THE ILIAD, Book 17 (Fagels translation,
1998)

In THE POETICS, Aristotle wrote:

But the greatest thing by far is to be a master of
metaphor. It is the one thing that cannot be
learnt from others; and it is also a sign of genius,
since a good metaphor implies an intuitive
perception of the similarity in dissimilars.

Examples of metaphors:

He walks out in front, the leader,
and walks at the rear, trusted by his companions.
Mighty net, protector of his people,
raging flood-wave who destroys even walls of

stone!

The Epic of Gilgamesh, Tablet 1 (the world’s
oldest text)

The Lord is my shepherd; I shall not want. He
maketh me to lie down in green pastures: He
leadeth me beside the still waters. . . .

Psalm 23

“The marketplace of ideas.” Lamont v. Postmaster
General, 381 U.S. 301, 308 (1965).

All the world's a stage,
And all the men and women merely players:
They have their exits and their entrances;
And one man in his time plays many parts,
His acts being seven ages. . . . 

Shakespeare, As You Like It

Love is a rose
but you better not pick it.
It only grows when it's on the vine.
A handful of thorns and
you'll know you've missed it.
You lose your love
when you say the word "mine".

Neil Young, Love is a Rose (1974)

Emotional experiences are difficult or impossible
to convey by literal language. But, as literature,
poetry, and drama universally show, analogy is a
very effective way to transfer emotions.79

9. The Power of Metaphors In the Law. Justice
Benjamin Cardozo wrote: “Metaphors in law are
to be narrowly watched, for starting as devices to
liberate thought, they end often by enslaving it.”
Berkey v. Third Ave. Ry. Co., 155 N.E. 58 (1926).
Professor Linda L. Berger has written that a legal
metaphor (a special case of analogy) is far more
than a figure of speech with which a term is
transferred from its normal object to another
object by implicit comparison. She suggests that
“[b]y asking that we imagine a new idea ‘as’ a
more familiar one or an abstract concept ‘as’ a
concrete object, metaphor enables us to perceive
and understand the unfamiliar.”80

Professor Berger discussed four way of looking at
metaphors.81 The Greek view, reflected in the
Greek understanding of the word metaphor as
meaning “to carry over,” is that the ideas of one
thing are carried over to the other, either by
substitution or by comparison. Later writers have
argued that this view does not explain how we can
pick out the relevant similarities among the many
that may exist. They also say that this view ig-
nores the differences between the items being
compared, and does not explain how a comparison
can be meaningful even if the items being com-
pared are not truly similar.82 A third view is that
“the source and the target interact to create more
meaning.” The properties and relationships com-
monly believed to be true of the Source interact
with the properties and relationships believed to
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be true of the Target, to produce new meaning that
is not just a reflection of something else. In this
view of the interaction that occurs, the comparison
is not really between the actual properties of the
Source and the Target, but rather between the
concepts that the terms of the metaphor call to
mind.83 A fourth view says that metaphors work
by calling up primary metaphors that people
absorb over time by living in the world. As we
experience life, categories are slowly formed that
through metaphors can be used to provide a
structure for a new experience.84 Professor Berger
suggests that what we believe from experience is
believed more deeply than what we learn by
studying and reading. “Metaphor is persuasive
because it draws on tacit knowledge that has been
imbedded through unavoidable and repeated
experience.”85 These “embedded metaphors” can
“import an organizational structure that is not
already there.”86 But in addition to providing
structure, “metaphor influences reasoning because
it allows us to borrow patterns of inference and
method of evaluation from the source and transfer
them to the target.”87 She also suggests that
“metaphor derives much of its persuasive power
from the quietness of its presence; unlike an
announced position, it is hard to question a posi-
tion based on assumptions that are rooted in
entrenched, but unnoticed metaphors. . . . To the
extent that we use a conceptual schema or a
conceptual metaphor, we have already accepted its
validity. When someone else uses it, we are
predisposed to accept its validity.”88

 Professor Berger offers the following conclu-
sions:

This article thus concludes with three sugges-
tions for practicing lawyers. First, by studying
the use of metaphor and its cognitive effects, we
can improve our understanding of how the law
develops and how we might affect that develop-
ment. An awareness of the cognitive power of
metaphor, and of other methods of understand-
ing one thing “in terms of” or “as” another, will
help lawyers uncover the narratives, metaphors,
and analogies that underlie much legal reason-
ing. Many of these imaginative maps for under-
standing are so deeply embedded in the develop-

ment of the law and in our consciousness that
we hardly realize they are there. If they go
unnoticed, it is impossible to understand their
impact or to counteract their effects.

Second, lawyers can and should use metaphor
creatively and consciously as a conceptual tool
with recognized persuasive power. Metaphor
focuses a spotlight on some aspects of a con-
cept, reflects other aspects, and eclipses still
others. Metaphor carries over from one source
to another attributes, inferences, frameworks,
reasoning methods, and evaluation standards.
The use of metaphor can help the writer per-
suade the reader to “make the leap” and to do it
“in such a way as to make it seem graceful,
compelling, even obvious.” As a result, lawyers
should learn to choose and use their metaphors
with care and to closely examine those used by
others.

*     *     *
Third, understanding the cognitive power of
metaphor helps lawyers gauge their ability to
overturn a longstanding or dominant metaphor
as well as the desirability of sidestepping it or
tapping into its power. For example, the personi-
fication metaphor is both widespread and help-
ful; it “allows us to comprehend a wide variety
of experiences with nonhuman entities.” Be-
cause the metaphor allows us to provide a
“coherent account,” it is difficult to resist.
Uncovering the metaphor and recognizing its
power will allow advocates to make an informed
decision about whether to stage a head-on
confrontation, rejecting the metaphor altogether,
. . . or sneak up from the rear, reframing the
issue . . . .

The lawyer who wants to influence judicial
perceptions and decisions can draw on the
insights of cognitive research. A new metaphor
can make the target experience understandable
in a different light by highlighting some aspects
of the target and suppressing others. The new
metaphor may entail very specific aspects of the
source concept, and in this way, it can give the
target a new meaning, sanctioning different
actions, justifying revised inferences, and lead-
ing to different goals and results. Like the old
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metaphor, the new metaphor will be more per-
suasive to the extent that it grows out of bodily
experience with the physical environment. The
new metaphor, like the old, will be more persua-
sive to the extent that it accords with our cul-
tural context, fully structures our understanding
of the target, and efficiently allows us to borrow
methods of reasoning and evaluation from the
source.

Although metaphor can lead to unthinking
acceptance of inapt, outdated, or invalid doc-
trines, thinking metaphorically is an inescapable
and fundamental method of increasing under-
standing. If we are in doubt as to what an object
is . . . we deliberately try to consider it in as
many different terms as its nature permits:
lifting, smelling, tasting, tapping, holding in
different lights, subjecting to different pressures,
dividing, matching, contrasting . . . .89 [Foot-
notes omitted]

Professor Berger suggests that we do this with a
stultified legal metaphor–to lift it, examine it,
probe it, and look at it anew.

VIII. DEFEASIBLE ARGUMENTS (DE-
TAILED ANALYSIS). Defeasible Reasoning
dates back at least as far as Aristotle’s book
TOPICS, which gave examples of arguments, used
in everyday situations, that are true for the most
part, or that are good enough for their intended
purposes without being logically Valid (i.e. when
the Premise is true, then it follows that the Con-
clusion must be true). A Defeasible Argument is
an argument offered to support a Conclusion with
recognition that the Premises or the Conclusion
are subject to being invalidated by subsequent
information or contrary Arguments that may later
be encountered. In contrast to an Argument found-
ed on Deductive Logic--where the Premises of the
Argument are presented as irrefutably establishing
the Conclusion, it is understood with a Defeasible
Argument that the Argument is provisional only,
more like a working hypothesis, to be used until
something stronger or better comes along. Exam-
ple: 

(1) The rain in Spain stays mainly on the plain.

(2) Yesterday it rained in Spain.
(3) Therefore, it likely rained on the Spanish

plain.

Weather reports may show that yesterday it rained
only in Spain’s Atlantic coast. Proposition (1) is
undercut in this instance, but it is not defeated as
a working rule. If, however, a thorough study of
weather records show that the rain in Spain stays
mainly on the Atlantic coast, then Proposition (1)
is defeated.90

In modern times, Defeasible Reasoning was
suggested by legal philosopher H.L.A. Hart in
1948,91 was picked up by epistemologist (con-
cerned with the nature of knowledge) philosopher
Roderick M. Chisholm who applied it to percep-
tions about the world, and was later carried for-
ward by American philosopher John L. Pollock in
the 1970s, who developed a scheme of argumenta-
tion based on Defeasible Arguments. In Pollock's
view, reasoning “proceeds by constructing argu-
ments for conclusions.” As with Aristotle’s model
of argumentation, in Pollock’s view, Arguments
are based on Premises. In Deductive Logic, the
Conclusions we draw from the Premises are not
defeasible (i.e., not subject to being defeated).
With Inductive Logic, Pollock said, as we learn
more information we sometimes find that our
original Premises remain true but the Conclusions
we drew from these Premises are no longer sup-
portable, and must be retracted or modified. (See
the black swan discussion in The Role of Reason-
ing and Persuasion in the Legal Process, Section
VII.B.1.) Thus, in Inductive Logic our Conclu-
sions are always defeasible, and subject to being
disproved by what Pollock called “Defeaters,"
either “Undercutting Defeaters” or “Rebutting
Defeaters.” An Undercutting Defeater is a fact or
an argument that gives reason to doubt the Con-
clusion being proposed (usually by weakening or
disproving a Premise). A Rebutting Defeater is an
Argument with a Conclusion that is opposed to
the Conclusion of the original Argument.92  The
original Argument is defeated if the Rebutting
Defeater is the stronger argument.93

A. NOT TRUTH, BUT PRIMA FACIE AC-
CEPTABILITY. Pollock’s focus on the
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defeasibility of arguments steers him away from
truth as a criterion for judging when an Argument
is valid. While logical Validity involves Premises
that establish with certainty that the Conclusion is
true, Pollock’s scheme involves Arguments that
are justifiably believable, in light of what is
known at the time. Pollock deals with Arguments
that are prima facie, which he describes as an
Argument that is sufficient to justify belief. A
Conclusion is “warranted” if it is supported by
some ultimately undefeated Argument.94 An
Argument is ultimately undefeated if it has not
been rebutted by a contrary Argument. Such a
contrary Argument is called a Rebutting Defeater.
A Rebutting Defeater is a prima facie reason for
believing the negation of the Conclusion.95

Pollock’s concept of Defeasible Arguments has
had its greatest influence in computer-based
systems designed to evaluate competing argu-
ments and pick the strongest argument. This
ability to arrive at the best of competing argu-
ments is an essential component of “artificial
intelligence,” which is a computer program that
tries to “think” like a human.

Since Pollock deals with prima facie arguments,
he is merely identifying arguments or data that
could weaken a Conclusion (i.e., an undercutter)
or could defeat a Conclusion (i.e., a defeater).
Whether a counter-argument does undercut or
defeat a Conclusion must be determined by other
criteria. Computers have defeated the best chess
players. But computers are a long way from
writing another Hamlet or painting another Mona
Lisa, or even picking a good investment.

B. DEFEASIBLE ARGUMENTS IN LAW.
Legal arguments sometimes involve inferences
that require that a certain Conclusion be drawn
from the Premises, and sometimes they involve
inferences that permit but do not require the
Conclusion to be drawn.96 The latter category is a
type of Defeasible legal argument. The concept of
Defeasible Argument is also a good way to ap-
proach the shifting burden of producing evidence
and the shifting burden of persuasion that occurs
in some court cases. In a court case, at the outset
the party seeking judicial relief has the burden of
producing evidence sufficient to require that the

issue be presented to the fact finder. If successful,
then the same party has the burden of persuasion
to prove his claim in accordance with the required
standard of proof. In some instances, the party
with the burden of producing evidence introduces
evidence that causes the burden of producing
evidence to shift to the opposite party, so that the
opposite party will lose unless it produces evi-
dence to the contrary. 

Procedural presumptions are examples of
Defeasible Arguments. In a civil case, proof that
triggers a presumption can shift the burden of
producing evidence to the opposing party. The
proponent will win under that presumption unless
the presumption is met by contrary evidence that
neutralizes the presumption, or by evidence that
raises a counter-presumption, or by a different
rule of law that, if applicable, would defeat the
Conclusion. Some presumptions vanish in the face
of contrary evidence, while other presumptions
retain evidentiary weight even in the face of
contrary evidence. See Section XII for further
discussion of prima facie evidence, presumptions,
and burdens of proof.

Example 1: The issue in contention is whether an
asset is community property. 

(1) Defeasible Argument: At the outset, the
burden is on the party claiming community
property to prove that the asset exists and that
the asset is community property. This often done
by proving that the asset was/is possessed by a
spouse during marriage. The burden of persua-
sion for this task is a preponderance of the
evidence. If the proponent introduces evidence
that the asset was/is possessed by a spouse
during marriage, then a presumption arises that
the asset is community property. Tex. Fam.
Code § 3.002. This presumption is defeasible,
meaning that certain facts can disprove the
conclusion of community property. If the com-
munity presumption is triggered, then the bur-
den shifts to the other party to undercut or rebut
the presumption, or else the presumption of
community will prevail.
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(2) Undercutting Defeater: argument that the
asset was not possessed by a spouse during
marriage. This argument, if proven, would
eliminate the community property presumption.
However, eliminating the community property
presumption does not, of itself, establish that the
asset is not community property. It merely
removes the community presumption. In the
absence of the community presumption, the
burden of producing evidence rests upon the
proponent of community property to establish
the community character of the asset by a pre-
ponderance of the evidence. For this reason,
proof of no possession by a spouse merely
undercuts the community property argument,
but it does not defeat it.

(3) Rebutting Defeater: argument that the asset
was owned prior to marriage. This argument, if
proven, would establish that the asset is separate
property, so it is a Rebutting Defeater. The
burden of persuasion for this Rebutting Defeater
is clear and convincing evidence. Tex. Fam.
Code § 3.003(b).

(4) Rebutting Defeater: argument that the
spouse acquired the asset during marriage by
gift, descent, or devise. This argument, if
proven, would establish that the asset is separate
property, so it is a Rebutting Defeater. The
burden of persuasion for this argument is clear
and convincing evidence. Tex. Fam. Code
§ 3.003(b). If one spouse deeds separate prop-
erty real estate to the other spouse, a presump-
tion of gift arises. Raymond v. Raymond, 190
S.W.3d 77, 81 (Tex. App.–Houston [1st Dist.]
2005, no pet.) (deed conveying separate realty
of one spouse to the other spouse raised pre-
sumption of gift that can be rebutted only by
evidence of fraud, accident, or mistake); accord,
Magness v. Magness, 241 S.W.3d 910, 913
(Tex. App.–Dallas 2007, pet. denied). If evi-
dence is admitted that the property was acquired
during marriage by a transfer from a parent, then
a rebuttable presumption arises that transfer was
intended as a gift. Rusk v. Rusk, 5 S.W. 3d 277
(Tex. App.–Houston [14  Dist.] 199, pet de-th

nied.) This presumption of parent-to-child gift is
a Rebutting Defeater. However this presumption

of gift is itself defeasible, and can be overcome
by proof that the transfer was not made with
donative intent, or that the spouse paid consider-
ation for the transfer, or that the transfer was a
gift to both spouses97 (which is a Defeater as to
half of the asset). The burden of persuasion to
overcome the presumption of gift arising from a
transfer from a parent to a child is clear and
convincing evidence. Bogart v. Somer, 762
S.W.2d 577, 577 (Tex. 1988).

(5) Rebutting Defeater: offering evidence that
the asset is separate property on account of a
partition or exchange agreement or separate
property income agreement. The burden of
persuasion is clear and convincing evidence.
Tex. Fam. Code § 3.003(b). This Defeater can
itself be defeated if the agreement is held by a
preponderance of the evidence to be unenforce-
able.

(6) Rebutting Defeater: offering evidence that
the asset was acquired in exchange for separate
property, so that the asset is a mutation of sepa-
rate property. This evidence, if believed, would
establish that the asset is separate property, so it
is a Rebutting Defeater. The burden of persua-
sion of this Rebutting Defeater is clear and
convincing evidence. Tex. Fam. Code
§ 3.003(b).

(7) Rebutting Defeater: showing that the owner-
ship of the asset is governed by a Federal law
that preempts state community property law and
makes the asset the sole property of one spouse.
See Wissner v. Wissner, 338 U.S. 655 (1950)
(federal law preempted community property
rights in life insurance provided to military
servicemen); Free v. Bland, 369 U. S. 663
(1962) (Treasury Regulations, creating a right of
survivorship in U.S. Savings Bonds that were
registered in co-ownership form, preempted
Texas community property law); Hisquierdo v.
Hisquierdo, 439 U.S. 572 (2979) (division of
railroad retirement benefits upon divorce pre-
empted); McCarty v. McCarty, 453 U.S. 219
(1981) (division of military retirement benefits
upon divorce preempted); Mansell v. Mansell,
490 U.S. 581 (1989) (division of Veteran’s
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Administration disability benefits upon divorce
preempted). Under Texas Family Code
§ 3.003(b), the burden of persuasion is clear and
convincing evidence. However, the question
arises whether Federal law preempts the ele-
vated burden of proof under Texas law.

(8) Rebutting Defeater: proving a prior adjudi-
cation of separate property, such as a prior
decree of divorce ruling that the asset is separate
property. See In re Staley, 320 S.W.3d 490, 502-
03 (Tex. App.–Dallas 2010, no pet.).

(9) Rebutting Defeater: proving estoppel or
quasi-estoppel to assert a community property
claim.

Example 2: The issue is whether real property
acquired by a spouse during marriage is separate
property.

(1) Argument: Real property acquired by a
spouse during marriage is presumptively commu-
nity property. Tex. Fam. Code § 3.002.

(2) Rebutting Defeater: proof that separate
property consideration was used to acquire the
property. The rule of mutation defeats the commu-
nity property presumption.

(3) Rebutting Defeater: A separate property
recital in the deed gives rise to a presumption that
the property conveyed is the receiving spouse’s
separate property. Hodge v. Ellis, 277 S.W.2d
900, 903 (Tex. 1955) (“The elemental presump-
tion in favor of the community as to land acquired
in the name of either spouse during the marriage
is, indeed, sometimes displaced by a presumption
in favor of the separate estate of the wife where
the deed of acquisition recites either that the land
is conveyed to her as her separate property, or that
the consideration is from her separate estate, or
includes both types of recitation”). This deed-
based presumption, if triggered, shifts both the
burden of producing evidence and the burden of
persuasion to the opposing party. However, this
argument is Defeasible, unless the other spouse
can be charged with consenting to the recital, in
which event it is generally not Defeasible. Messer

v. Johnson, 422 S.W.2d 908, 912 (Tex. 1968).
However, even if the other spouse consented to
the separate property recital, the “irrebuttable”
presumption of separate property can be rebutted
by proof of fraud, accident or mistake. If proof of
fraud, accident or mistake rebuts the separate
property presumption, the property goes back to
being presumed to be community property under
Tex. Fam. Code § 3.002. Some other way of
proving separate property must then be used to
overcome the presumption of community. 

IX. THE TOULMIN ARGUMENTATION
MODEL (DETAILED ANALYSIS). 

A. THE MAN AND THE TIMES. Stephen
Toulmin was born in London, England in 1922.
He received a B.A. in Mathematics and Physics
from King’s College, Cambridge. He served the
British war effort during World War II, and after
the war received an M.A. and Ph.D. from Cam-
bridge University. Toulmin taught at Oxford
University, Melbourne University, and the Uni-
versity of Leeds. He moved to the United States in
1965, where he taught at New York University,
Stanford University, Columbia University, the
University of Massachusetts, Michigan State
University, the University of Chicago, Northwest-
ern University, the University of California Santa
Cruz, and the University of Southern California.
He also held temporary teaching positions at
S.M.U. and Bryn Mawr College. Toulmin became
an American citizen. He died in Los Angeles in
2009. Toulmin is one of the earliest, and the most
renowned, of recent thinkers who espoused what
is now called Informal Logic. 

Informal Logic developed in the university re-
search environments during the 1970s, as a reac-
tion against Formal Logic, (i.e., Deductive and
Inductive Logic),98 which had dominated thinking
on Logic for over two thousand years. However,
more than a decade earlier Toulmin had entered
the struggle against formal Logic as the way to
visualize and construct arguments. Toulmin
believed that the conceptions of deductive and
inductive reasoning, while important to mathema-
ticians, philosophers, and logicians, had no rele-
vance to the argumentation practiced by people in
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their business, professional, and personal lives.99

Toulmin believed that argumentation was not a
process of inferring Conclusions from Premises,
but was instead a process of asserting a Claim,
and then finding ways to justify it.100 To Toulmin,
inference operates prospectively, while justifica-
tion operates retrospectively.101 In 1958, Toulmin
published his book THE USES OF ARGUMENT, in
which he argued that the criteria for judging good
and bad Arguments were not logically formal or
absolute, but was instead “field-dependent” (i.e.
they change from field to field).102 However,
Toulmin also believed that the fundamental
structure of Arguments was “field-invariant” (i.e.,
they did not change from field to field).103

Toulmin’s effort to cut argumentation’s moorings
from formal Logic did not sit well with British
philosophers, who essentially ostracized him from
their ongoing dialogues. In the United States,
however, Toulmin’s work was welcomed by
professors of Speech, English, and the Law, and
later Communications Departments in American
universities, with the result that Toulmin spent the
latter part of his life teaching across America, and
eventually became an American citizen.

B. OVERVIEW OF TOULMIN’S MODEL.
Toulmin’s Argumentation Model can be seen as a
way for a person constructing an Argument to put
the pieces of the Argument into place. Toulmin’s
framework for arguments can also be used to
reconstruct an existing Argument, to break it
down into constituent parts. Toulmin divided the
invariant structural components of Arguments into
two groups: the first group consists of Grounds,
Claims and Warrants; the second group consists
of Backing, Qualifiers and Rebuttals.104 In thumb-
nail sketch, under the Toulmin Model the compo-
nents of an Argument work this way:

•Claim: A statement that something is so.
•Data: The factual support for the claim.
•Warrant: The link between the grounds and the

claim.
•Backing: Support for the warrant.
•Modality: The degree of certainty employed in

offering the argument.
•Rebuttal: Exceptions to the claim.105

Here is one writer’s suggestion on how to imple-
ment the Toulmin Model in constructing an
argument:

1. Make your claim.
2. Refine or qualify your claim.
3. Present good reasons to support your claim.
4. Explain the underlying assumptions that

connect your reasons to your claim. If an
underlying assumption is controversial, pro-
vide backing for it.

5. Provide additional grounds to support your
claim.

6. Acknowledge and respond to possible
counterarguments.

7. Draw a conclusion, stated as strongly as possi-
ble.106

Toulmin’s Argumentation Model differs from the
traditional Premises-Conclusion Model in several
ways. 

To begin with, Toulmin rejected any absolute
measure of the validity of an ordinary Argument,
This kind of certainty might be achievable in
mathematics or geometry or pure Logic, but not in
ordinary argumentation. Instead, Toulmin pro-
posed that Arguments in different fields are
judged in ways unique to that field. Notwithstand-
ing the variable criteria for judging arguments,
Toulmin believed that there is a structure that
underlies Arguments in all fields, and this struc-
ture was reflected in his dynamic model of assert-
ing a Claim, and justifying it with Grounds that
are connected to the Conclusion by Warrants.
Another consequence of Toulmin’s rejection of an
absolute measure of validity of Arguments was his
Model’s capacity to accept Conclusions that are
less-than-certain. While Aristotle’s full body of
work presented 100% certain Deductive Logic as
just one of several approaches to reasoning and
argumentation, those that came after Aristotle lost
sight of that fact and for 2,000 years Deductive
Logic became the paradigm for correct reasoning.
While inroads were made when Inductive Reason-
ing and statistical probability gained prominence
with the rise of modern mathematics and modern
science, Inductive Reasoning never weakened
Deductive Logic’s grip on argument theory.
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Toulmin’s 1958 book on argumentation, amplified
by his later textbook on informal logic, was one of
the earliest conscious efforts to abandon the
requirement that an Argument conform to the
standards of Logic. It instead required Arguments
to conform to the standards and expectation of the
field in which the Argument occurs.107

Another difference is that Toulmin’s Model can
accommodate Arguments that consist of just a
Conclusion, without stated Premises of any kind.
In Toulmin’s Model, the justification for the
Conclusion can go unstated unless the Conclusion
is challenged. Then it must be supported by
Grounds, and Warrants that connect the Grounds
to the Claim. An example is evidentiary rulings by
a judge in trial. Usually the judge does not explain
an evidentiary ruling, and the basis for it must be
inferred from the objection or the response to the
objection. In a bench trial, the Texas Rules of
Civil Procedure do not contemplate a judge
stating the basis for his/her adjudication, until
after the judgment is signed and then only pursu-
ant to a Rule 296 request for findings of fact and
conclusions of law. Toulmin’s Model has the
capacity to depict Arguments that are not com-
pletely fleshed out because the interaction be-
tween the proponent and the respondent didn’t
require full development.

Another point of difference between the Toulmin
Model and the Premise-Conclusion Model is that
ordinary Arguments often do not reflect the
formal structure of Premises leading to a Conclu-
sion. If Premises are stated at all, there may be
only one, and not the two that are necessary to
make a Syllogism. Sometimes an unstated second
Premise is lurking in the Argument, but some-
times there is no second Premise. Toulmin
jettisoned Premise and Conclusion and substituted
terms he said were more indicative of informal
reasoning.

Another difference is that Toulmin’s Model is
capable of reflecting a dynamic process of interac-
tion that occurs between the proponent and the
respondent in many informal arguments. Toulmin
saw Arguments, not as fixed in form, but rather as

an interactive process through which the Argu-
ment unfolds.

Another difference is that Toulmin visualized the
Warrants in his Model to be Defeasible.108  This
differentiated them from Deductive Logic, which
requires the Premises to lead to the Conclusion
with 100% certainty, making the arguments
indefeasible.

It was not originally Toulmin’s purpose to revamp
the conventional view of argumentation 2,300
years after Aristotle suggested it; nonetheless, that
was the importance of his work to many others,
and that is what he is best remembered for, more
so than for his other contributions to philosophy.

C. THE COMPONENTS OF THE TOULMIN
MODEL. The six components of Toulmin’s
Model of Argumentation are examined below.

1. Claims. In Toulmin’s Model, a Claim is the
point that the arguer wishes to make, which might
culminate in an action like a vote, or a favorable
ruling, or the purchase of an insurance policy, or
a contribution to a church, charity, or political
campaign. Toulmin called a Claim “an assertion
put forward publicly for acceptance.”109 A Claim
is analogous to the Conclusion in the syllogistic
model.

2. Grounds. If Claims are challenged, they must
be supported by Grounds. Grounds are the evi-
dence that supports the Claim. Toulmin called
Grounds “statements specifying particular facts
about a situation relied on to clarify and make
good the previous claim.”110 Grounds (often called
“data” in the literature), are analogous to the
Minor Premise in Aristotle’s syllogistic model.
Grounds are “some fact or observation about the
situation under discussion.”111 Grounds consist of
data, observations, surveys, statistical analysis,
personal opinions, expert opinions, witness
testimony, etc. that are relevant to the issue at
hand.112 Grounds can vary from an anecdotal
report to a statistical analysis of many instances,
or an eye witness account, or pieces of physical
evidence. Philosophy Professor David Hitchcock
has written: “The most trustworthy sources of
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[Grounds] appear to be direct observation, written
records of direct observation, memory of what one
has previously observed or experienced, personal
testimony, previous good reasoning or argument,
expert opinion, and appeal to an authoritative
reference source.”113

3. Warrants. Toulmin said that Warrants are
“general, hypothetical statements, which can act
as bridges, and authorise the sort of step to which
our argument commits us.”114 The Warrant justi-
fies “moving” from the Grounds to the Claim. The
Warrant is the proponent’s justification for infer-
ring the Claim from the Grounds.115 The Warrant
is the reasoning process that is offered to show
that the Grounds support the Claim. Warrants can
be authoritative, motivational, or substantive.
Authoritative Warrants rely on an authoritative
source, like government statistics, or expert
opinion. Motivational Warrants are arguments that
appeal to the audience’s motives or emotions.
Substantive Warrants are akin to traditional Logic,
such as deduction from a general Premise, or
induction from a representative sampling. War-
rants are “field dependent.”116 In fields where a
“fully established and articulated body of knowl-
edge exists,” Warrants may be found in the form
of laws, rules, or principles.117 However, in less-
developed fields it may be harder to articulate the
Warrants employed in Arguments.118 Warrants are
distinguished from Grounds based on the role they
play in the Argument, not based on content.119

4. Backing. Some Warrants are readily accepted
without additional support. In those instances, the
Claim is substantiated by the Grounds tied to the
Claim through the Warrant. If the Warrant is
challenged, or if a challenge to the Warrant is
anticipated, then the Warrant may be justified by
offering Backing for the Warrant.120 Backing
differs from Grounds in that Backing supports the
Warrants without directly supporting the Claim.
Backing addresses two issues: (1) is the Warrant
reliable at all, and (2) does that Warrant really
apply to the present specific case?121

5. Qualifiers. The strength of the movement
from the Grounds to the Claim will vary from
Argument to Argument. The proponent’s convic-

tion regarding the strength of an Argument is
reflected through Qualifiers, which are “phrases
showing what kind and degree of reliance is to be
placed on the conclusion, given the arguments
available to support them.”122 Qualifiers include
words such as “possibly,” “probably,” “gener-
ally,” usually,” “presumably,” “necessarily,”
“certainly,” etc. These indicators are called
“Modal Qualifiers.”123 Toulmin wrote that modal
terms are characterized in two ways: by “force”
and by “criteria.” “Force” is the strength or power
of the Claim. A claim, like saying that a ball
thrown up must come down, has more force than
the assertion that Tolstoy is a greater writer than
Dostoevsky.124 Toulmin considered Force to be
field invariant. “Criteria” are the standards used to
justify a Claim.125 These standards are field de-
pendent, so that the criteria to justify a theory in
physics are different from the criteria used to
evaluate the importance of Claude Monet’s 1872
painting Impressions, Sunrise.126 A Warrant can
also be qualified by giving it a statistical probabil-
ity, or by acknowledging the existence of excep-
tions to the Warrant.127

6. Rebuttals. If the Warrant is defeasible, then
the proponent may wish to address possible
Rebuttals.128 Toulmin described a Rebuttal as “the
extraordinary or exceptional circumstances that
might undermine the force of the supporting
arguments.”129 A Rebuttal is a counter-argument
that shows that the primary Argument is not true,
or not always true. A Rebuttal is itself an Argu-
ment that can involve the six fundamental compo-
nents of all Arguments.

D. THE TOULMIN ARGUMENTATION
MODEL. The following diagram is a typical
depiction of the Toulmin Model:
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The diagram reflects that the Data support the
Claim through the Warrants. The Claim should be
properly qualified, and the Warrants should be
supported by Backing if need be. The Claim must
be constructed with an eye toward rebutting
arguments that can be brought against the Claim.

E. ARGUMENTATION IS A PROCESS. The
Premise-Conclusion Model of argumentation is a
static depiction of the structure of Arguments. It
assumes that Arguments are the derivation of a
Conclusion from Premises. The Toulmin Model
starts with a Claim, and shows how the Claim can
be justified. The Toulmin Model is more
dynamic,130 and can be seen as a movement from
Grounds to the Claim by way of the Warrant.
Toulmin’s Model can depict an Argument that is
no more than a bare Claim, but which, when
challenged, can be supported by Grounds (i.e.,
Data) that are connected to the Claim through a
Warrant. The Warrant may be accepted as as-
serted, but if it is not, the Warrant can be sup-
ported by Backing. The strength of the Argument
can be reflected through Qualifiers, either when it
is first stated or in response to challenges that
arise after the Claim is presented. Even Qualified
Claims, that are supported by Grounds that are
connected to the Claim by a Warrant that has
Backing, are subject to being defeated by Rebut-
tals. Rebuttals are Arguments on their own, which
are subject to the same Toulmin Argumentation
Model.

X. F A L L A C I O U S  A R G U M E N T S
(DETAILED ANALYSIS). Another way of
modeling certain kinds of Arguments is the con-
cept of Fallacy. In the most general sense, a
Fallacy is an erroneous Argument. Some Argu-
ments are fallacious because the reasoning under-
lying the Argument is flawed. Some Arguments
are fallacious because they play on emotions
instead of relying on reasoning. Some Arguments
are fallacious because of the weakness of words,
such as ambiguity,131 amphiboly,132 equivoca-
tion,133 or vagueness.134

Aristotle identified Syllogistic Fallacies, or mis-
takes in the construction or application of a Syllo-
gism that destroy its integrity. As noted in Section

II above, medieval thinkers compiled a long list of
specious arguments that they labeled “Fallacies.”
This list included not only fallacious reasoning
but also fallacious argumentation techniques.
Over the millennia, Fallacies have been catego-
rized in many different ways. In this Article,
Fallacies are divided into two broad categories:
Fallacies of Reasoning and Fallacies of Argument. 

During the Middle Ages, fallacious arguments
were studied assiduously, so that these flawed
arguments could be avoided, or, if used by an
opponent, could be labeled as a Fallacy. Some
modern theorists have condemned the study of
Fallacies on the ground that you should teach the
good, not the bad. However, it is important to be
able to identify Fallacies, not only because they
can be attacked for their recognized weakness but
also because in certain circumstances Fallacies
can be valid Arguments and in many instances
they can be effective. “[U]ntil recently, many
common but defeasible forms of argument were
identified as fallacious. Yet it has been shown
that, in many instances, arguments of these types
are not fallacious but instead provide provisional
support for their conclusions.”135 A list of Falla-
cies is useful, therefore, both in constructing
Arguments and in rebutting them.136

A. FALLACIES OF DEDUCTIVE REASON-
ING. Fallacious reasoning is spurious reasoning
that appears to be valid.137 In the realm of Deduc-
tive Reasoning, six Syllogistic Fallacies have been
identified (the first six listed below). Other De-
ductive Fallacies that do not involve Syllogisms
are also listed below.

1. The Fallacy of Four Terms. A legitimate
Syllogism has three Terms: the Major Term; the
Minor Term; and the Middle Term. See Section
VII.A.1. The Fallacy of Four Terms occurs when
the Syllogism has four Terms, which occurs
because the Term in the Major Premise that is
supposed to be the Middle Term does not match
the Term in the Minor Premise that is supposed to
be the Middle Term.

All rivers have banks.
All banks have vaults.
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So, all rivers have vaults.138

People seldom use different words in each in-
stance of the Middle Term, since it is so evidently
wrong. The Fallacy usually results from using
same word as the Middle Term in both Premises,
but where the meaning or sense of the word is
different in the two Premises. This problem
results from Ambiguity. When done intentionally,
the defect is called “Equivocation.” Example:

A poor lesson is better than a good lesson be-
cause a poor lesson is better than nothing, and
nothing is better than a good lesson.139

2. The Fallacy of the Undistributed Middle
Term. The Fallacy of the Undistributed Middle
Term occurs when the Middle Term of a Syllo-
gism is not distributed in either the Major Premise
or the Minor Premise, so it never refers to all
members of the category it describes. A Term is
“Distributed” when it applies to all members of
the class to which it refers. Examples of an Undis-
tributed Middle Term:

All Zs are Bs.
Y is B.
Therefore, Y is Z.

All Arguments with undistributed Middle Terms
are bad arguments. 

This is a bad Argument. 
Therefore, this Argument has an undistributed

Middle.140

The Fallacy of the Undistributed Middle was
mentioned in Hicks v. State, 241 S.W.3d 543, 546
(Tex. Crim. App. 2007):

The Legislature has clearly provided the stan-
dard for establishing when an actor has assumed
“care, custody, or control” of a disabled individ-
ual under subsection (b)(2). This standard is
clearly and unambiguously set out in subsection
(d). Although “possession” in Section
1.07(a)(39) is defined as “care, custody, or
control,” the court of appeals incorrectly as-
sumed that “care, custody, or control” under
Section 22.04(b)(2) means “possession.” This is

like saying, “I am a mammal, a dog is a mam-
mal; therefore, I am a dog.” This is the fallacy of
the undistributed middle.  (Some footnotes18

omitted)

FN18. Douglas Lind, Logic and Legal Reason-
ing 130-31 (The National Judicial College
2001). 

Note that this Fallacy disqualifies the Syllogism,
but that does not alone prove that the Conclusion
of the Syllogism is false. The following example
suffers from an Undistributed Middle, but the
Conclusion is still true:

All even numbers are divisible by 2.
24 is divisible by 2.
Therefore, 24 is an even number.

3. The Fallacy of Illicit Process of the Major
or Illicit Minor Term. Where the Conclusion of
a Syllogism contains a Distributed term that is not
Distributed in its related Premise, it is called an
“Illicit Process.” The Illicit Process of the Major
term occurs when the Major Term is Undistrib-
uted in the Major Premise but is Distributed in the
Conclusion. Fallacious example:

Some Bs are Cs.
All As are Bs.
Therefore, all As are Cs.

An Illicit Minor Term occurs when the Minor
Term is Undistributed in the Minor Premise but
Distributed in the Conclusion. Fallacious exam-
ple: 

All Bs are Cs.
Some As are Bs.
Therefore, all As are Cs.

4. The Fallacy of Negative Premises. The rules
of Syllogisms permit only one of the two Premises
to be negative. The Fallacy of Negative Premises
occurs when both the Major Premise and the
Minor Premise are negative, in which case there is
no connection between the Major and the Minor
Premises that can support a Conclusion. Example:

34



The Role of Reasoning in Constructing a Persuasive Argument Chapter 11

“No As are Bs. No Bs are Cs.” From these Pre-
mises, you cannot tell whether all As are Bs.

5. The Fallacy of Drawing Affirmative Con-
clusions From a Negative Premise. Where a
Syllogism contains a negative Premise, it cannot
have an affirmative Conclusion. Fallacious exam-
ple:

All Bs are Cs.
A is not a B.
Therefore A is not a C.

6. The Existential Fallacy. The Existential
Fallacy occurs when a Syllogism in Standard
Form (i.e., the Major Premise is followed by the
Minor Premise which is followed by the Conclu-
sion) has two Universal Premises and a particular
Conclusion. Example:

All P are Q.
All X are P.
Therefore, some X are Q.141

7. The Fallacy of Denying the Antecedent.
There are two Fallacies of Implication. The first is
the Fallacy of Denying the Antecedent which
occurs when disproving the Antecedent of a
Conditional Proposition (if P then Q) is taken as
proof that the Consequent is false. Disproving the
Antecedent does not prove that the Consequent is
false. It only establishes that the Implication does
not apply to this particular situation. Fallacious
example:

P implies Q.
P is false.
Therefore, Q is false.

8. The Fallacy of Affirming the Consequent.
The second Fallacy of Implication is Affirming
the Consequent. This logical fallacy, identified by
Aristotle, occurs when someone concludes that,
because “P implies Q”, therefore “Q implies P”.
The term “Affirming the Consequent” comes from
the fact that “the Consequent” in the conditional
clause, which is “Q”, has been “affirmed,” or
proven to be true. This Fallacy is also known as
Converse Error. The Fallacy is expressed: “If A

then B. B is true. Therefore, A is true.” Fallacious
example:

(1) If P, then Q. (1) P implies Q.
(2) Q. or (2) Q.
(3) Therefore, P. (3) Therefore, P.

We can put the discussion into the context of
cause and effect. Where there are several possible
causes of a particular effect, the existence of that
effect cannot itself establish which cause is in-
volved. However, knowing the list of causes of a
particular effect certainly can be useful in focus-
ing efforts to determine which cause is involved.
If a medical condition is known to result from
several causes, then the physician knows which
causes to rule out or confirm until the actual cause
is determined.

The case of E.I. du Pont de Nemours & Co. v.
Robinson, 923 S.W.2d 549 (Tex. 1995), exempli-
fies the fallacy of Affirming the Consequent. In
this case, the Robinsons sued du Pont, alleging
that an adulterant contained in du Pont’s Benlate
fungicide, that was purchased by the Robinsons
and applied to their pecan trees, caused the trees
to have chlorosis, a yellowing of the leaves. Id. at
559. The Robinsons’ expert studied their trees and
concluded that the chlorosis resulted from SU
herbicides that had inadvertently contaminated the
Benlate. The expert claimed that the fact that SU
herbicides caused chlorosis had been established
by analysis he had conducted prior to being hired
in the case. The Robinsons’ expert “did not con-
duct any soil or tissue testing, did not research
relevant weather conditions, and did not test any
of the Benlate used by the Robinsons, even though
they had one opened box of the fungicide remain-
ing.” Id. at 551. To put the Robinsons’ expert’s
analysis into syllogistic form: (1) SU herbicides
cause chlorosis; (2) the Robinsons’ trees exhibited
chlorosis; (3) therefore the Benlate the Robinsons
applied to their trees was contaminated with SU
herbicides. His reasoning took the form:

(1) P implies Q.
(2) Q.
(3) Therefore, P.
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This is Aristotle’s fallacy of Affirming the Conse-
quent. Since there are several causes of chlorosis,
the existence of chlorosis in and of itself does not
establish the particular cause in the particular
instance. Additional empirical efforts are required
to rule out all other possible causes or to posi-
tively confirm one cause. It can also be said that
the Robinsons’ expert committed the Inductive
Fallacy of Post Hoc Ergo Propter Hoc (see Sec-
tion VIII.F.7), since he reasoned that because
chlorosis followed application of the Benlate, it
therefore must have been caused by application of
the Benlate. At best the expert’s prior work estab-
lished SU herbicide as one possible cause of
chlorosis, but in the case at hand the expert did
not make the effort to empirically rule out other
possible causes of chlorosis, and just as impor-
tantly he did not empirically confirm his conclu-
sion of contamination by chemically analyzing the
Robinsons’ partially unused Benlate to see if it
contained SU herbicide.

Although Affirming the Consequent is a logical
Fallacy, it can still be a helpful tool in problem-
solving. Example: A patient enters the clinic with
a body temperature of 100 degrees Fahrenheit.
Possible causes include: recent physical exertion;
a recent hot bath; an elevated temperature that is
normal for the patient; a microbial infection; a
viral infection. The physician must determine the
cause in order to determine the best medical
response. The physician can narrow the possible
causes of the fever by questioning the patient
about recent physical exertions or a recent bath, or
looking at the patient’s chart of prior temperature
readings. Even after ruling out these causes, the
physician must still choose between a bacterial
and a viral infection. If it is flu season and a
member of the patient’s household has recently
been confirmed to have flu, the physician may
conclude that it is probable that the elevated
temperature results from the flu virus. An antibi-
otic would therefore be useless and the best
advice is to go home, rest, and drink plenty of
liquids. This assumption can be conclusively
determined by laboratory analysis of a saliva
culture.

9. The Fallacy of False Dilemma. A Dichotomy
reduces a set of possibilities down to a set number
(2, 3, or more). The Fallacy of False Dilemma
(also known as False Dichotomy) occurs when a
Proposition requires you to choose between
specified choices, and in reality all choices are
false or there are other available choices that have
been omitted from the Dichotomy. The Dichot-
omy has the structure: “Either A is true or B is
true; B is false; therefore, A is true”. The Dichot-
omy is false when both A and B are false, and
when the choices presented are not collectively
exhaustive. False Dilemma can be expressed by
the proposition “You are either with us, or against
us.” This was both Hillary Clinton’s142 and
George W. Bush’s143 reaction to the September
11, 2001 attacks on the World Trade Towers and
the Pentagon. Although the logic may be falla-
cious, the economic and military might of the
United States nonetheless forced such a choice on
other nations. The opposite Fallacy, Denying the
Correlative, occurs when an arguer introduces
alternatives when none exist.144

10. Accident. The Fallacy of Accident, an
Aristotletian Fallacy, also called “Destroying the
Exception” or “Sweeping Generalization,” occurs
when one attempts to apply a legitimate general
rule to an irrelevant situation that should be
recognized as an exception to the general rule.
“Guilt by Association” is an instance of the
Fallacy of Accident.

11. Ignorance of Refutation. Aristotle de-
scribed the Fallacy of Ignorance of Refutation
(Ignoratio Elenchi) as an argument that may be
valid, but does not address the matter in dispute.
The error is sometimes called the Fallacy of
Missing the Point.

12. Inconsistency. Inconsistency occurs when a
set of standards is applied to one Argument but
not to another Argument that should be evaluated
on the same basis. Special Pleading is a form of
Inconsistency. See Section X.D.35.

13. Non Sequitur. A Non Sequitur is an Argu-
ment in which the Conclusion does not follow by
logical necessity from the Premises. A Non Sequi-

36



The Role of Reasoning in Constructing a Persuasive Argument Chapter 11

tur can be unmasked by finding one counter-
example where the Premises are true and the
Conclusion is false. Most often, however, a Non
Sequitur arises when one or both of the Premises
are logically irrelevant to the Conclusion. Since
relevancy is often a matter of degree, whether a
Premise is irrelevant to the Conclusion is a subjec-
tive assessment.

14. Slippery Slope. A Slippery Slope argument
attempts to refute a Proposition by claiming that
acceptance of the Proposition will lead to a series
of developments that result in an undesirable
outcome.145 To avoid the undesirable outcome, it
is argued that the first step should be rejected.
Stated in symbolic terms, a slippery slope argu-
ment takes the form of Modus Tollens:

A 6 B, B 6 C, C 6 D, D 6 E; ¬ E; � ¬ A.

Slippery Slope Arguments are fallacious when-
ever the proponent fails to establish that each step
of the claimed sequence of events necessarily
follows. Not all slippery slope arguments are
fallacious. For example, German theologian
Martin Niemöller, who criticized Hitler and was
arrested, but survived Sachsenhausen and Dachau,
famously said:

"THEY CAME FIRST for the Communists, and I
didn't speak up because I wasn't a Communist.

THEN THEY CAME for the trade unionists, and
I didn't speak up because I wasn't a trade union-
ist.

THEN THEY CAME for the Jews, and I didn't
speak up because I wasn't a Jew.

THEN THEY CAME for me and by that time no
one was left to speak up . . . .”

The Conclusion of this Slippery Slope Argument
is that, to avoid their coming for you, you should
stand up for the first group they come to take
away.

Another Slippery Slope Argument was powerfully
stated by Justice Robert Jackson in West Virginia
State Board of Education v. Barnette, 319 U.S.
624, 640-41 (1943), the Jehovah’s Witness chil-
dren flag salute case, handed down during World

War II, shortly after American and British soldiers
pushed the German and Italian armies out of
North Africa but before the Allied invasion of
Sicily:

National unity as an end which officials may
foster by persuasion and example is not in
question. The problem is whether under our
Constitution compulsion as here employed is a
permissible means for its achievement.

Struggles to coerce uniformity of sentiment in
support of some end thought essential to their
time and country have been waged by many
good as well as by evil men. Nationalism is a
relatively recent phenomenon but at other times
and places the ends have been racial or territo-
rial security, support of a dynasty or regime, and
particular plans for saving souls. As first and
moderate methods to attain unity have failed,
those bent on its accomplishment must resort to
an ever-increasing severity. As governmental
pressure toward unity becomes greater, so strife
becomes more bitter as to whose unity it shall
be. Probably no deeper division of our people
could proceed from any provocation than from
finding it necessary to choose what doctrine and
whose program public educational officials shall
compel youth to unite in embracing. Ultimate
futility of such attempts to compel coherence is
the lesson of every such effort from the Roman
drive to stamp out Christianity as a disturber of
its pagan unity, the Inquisition, as a means to
religious and dynastic unity, the Siberian exiles
as a means to Russian unity, down to the fast
failing efforts of our present totalitarian ene-
mies. Those who begin coercive elimination of
dissent soon find themselves exterminating
dissenters. Compulsory unification of opinion
achieves only the unanimity of the graveyard.

It seems trite but necessary to say that the First
Amendment to our Constitution was designed to
avoid these ends by avoiding these beginnings.

Slippery Slope Arguments have been studied in
the legal literature.146
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15. Begging the Question. Identified by Aris-
totle, “Begging the Question,” also called “Circu-
lar Reasoning,” is an Argument in which the
Proposition assumes the truth of what it purports
to prove. Stated differently, it is a Proposition that
states the Conclusion (sometimes in different
words) as support for the Conclusion. In Prior
Analytics, Book II, xvi, Aristotle wrote that--

begging the question is proving what is not
self-evident by means of itself... either because
predicates which are identical belong to the
same subject, or because the same predicate
belongs to subjects which are identical.

Example:

Q. Why do you keep snapping your fingers?
A. To keep away elephants.
Q. But there are no elephants around here.
A. That’s because I’m snapping my fingers.

16. Circular Reasoning. See “Begging the
Question.”

17. Changing the Premises. The Fallacy of
Changing the Premises occurs when, in the first
part of an Argument a Premise is assumed or
proved, and in the second part of the Argument
another Premise is substituted that resembles the
first closely enough to be mistaken for it. This can
occur when a Premise is originally asserted with
a qualification, but in the process of making the
Argument the qualification is forgotten. It can also
occur when an unstated limitation or condition is
necessary to the truth of the Proposition, but is
forgotten when that Proposition is employed as a
Premise.147

B. FALLACIES OF INDUCTIVE REASON-
ING. Inductive Reasoning offers specific in-
stances as evidence of a general rule. For exam-
ple, because all swans known to Europeans were
white, it was concluded that all swans are white.
In 1697, a Dutch explorer found black swans on
the Swan River in Australia. In this instance,
reasoning from all known examples to a universal
rule turned out to be fallacious.

1. Hasty Generalization. Alexandre Dumas, fils,
said: “All generalizations are dangerous, even this
one.” Hasty Generalization is inferring a conclu-
sion about an entire class of things based on
knowledge of an inadequate number of class
members. Stated differently, a Hasty Generaliza-
tion is an unwarranted Conclusion that a sample
of a population is representative of the entire
population, so that qualities of the sample suggest
identical qualities of the general population. This
fallacy is also called the “Law of Small Num-
bers.” A Hasty Generalization can be refuted by
finding counter-examples.

2. Fallacies of Distribution. The Fallacy of
Distribution is a logical Fallacy that results from
ignoring the difference between the distributive
sense of a term (referring to each member of a
class) and the collective sense of that term (refer-
ring to the class as a whole). This can be either the
Fallacy of Composition of the Fallacy of Division.
Some writers associate this Fallacy with what is
called the “Representativeness Hueristic,” which
refers to the common inclination to assess the
probability of something unfamiliar by comparing
it to the probability of a familiar but different
proposition.

a. Fallacy of Composition. Aristotle identified
the Fallacy of Composition, which occurs when
you infer that something that is true of a part is
also true of the whole. The Fallacy of Composi-
tion is similar to Hasty Generalization, in that
Hasty Generalization is the error of attributing the
qualities of a small portion of a group to the entire
group. Another Fallacy of Composition is the
Fallacy of Anecdotal Evidence, where a specific
instance is used to refute a claim that is usually
true.

b. Fallacy of Division. Aristotle identified the
Fallacy of Division, which occurs when you
assume that what is true of the whole is also true
of a part of the whole.

3. Dicto Simpliciter. The Fallacy of Dicto
Simpliciter occurs when an acceptable exception
is ignored or eliminated. There are two forms:
Accident (ignoring an acceptable exception) and
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Converse Accident (eliminating or simplifying an
acceptable exception).

4. False Cause. The False Cause Fallacy occurs
when an argument attributes a causal linkage
between events or conditions when the link has
not been proved. The Fallacy can take several
forms. It can occur when a cause is confused with
an effect (Non Causa Pro Causa).

Another example is the Fallacy of Ignoring a
Common Cause. This Fallacy occurs when it is
wrongly believed that A causes B when in reality
both A and B are caused by an independent cause,
which is C.148

Another example is the Post Hoc Ergo Propter
Hoc Fallacy. The “Post Hoc Fallacy” is inferring
that, because A precedes B, A must cause B.

The Post Hoc Fallacy was addressed in Guevara
v. Ferrer, 247 S.W.3d 662, 667-68 (Tex. 2007),
where the issue was whether the plaintiff had
established, in the absence of expert testimony,
that medical expenses of over $1 million were
caused by an automobile accident. The Court said:

Daubert and Robinson require trial judges to
scrutinize evidence for reliability. Robinson, 923
S.W.2d at 554. Most federal courts that have
considered the issue after Daubert have con-
cluded that temporal proximity alone does not
meet standards of scientific reliability and does
not, by itself, support an inference of medical
causation. See, e.g., McClain v. Metabolife Int'l,
Inc., 401 F.3d 1233, 1243 (11th Cir.2005)
(concluding that a temporal relationship does
not, by itself, establish causation, and rejecting
“the false inference that a temporal relationship
proves a causal relationship”); Rolen v. Hansen
Beverage Co., 193 Fed. Appx. 468, 473 (6th Cir.
2006); . . . ; see also Roche v. Lincoln Prop. Co.,
278 F.Supp.2d 744, 764 (E.D. Va. 2003) (“An
opinion based primarily, if not solely, on tempo-
ral proximity does not meet Daubert stan-
dards.”); In re Breast Implant Litig., 11
F.Supp.2d 1217, 1238-39 (D. Colo. 1998) (“[A]
temporal relationship by itself, provides no
evidence of causation.... The fact of a temporal

relationship establishes nothing except a rela-
tionship in time. Proof of a temporal relation-
ship merely suggests the possibility of a causal
connection and does not assist Plaintiffs in
proving medical causation.”); Schmaltz v. Nor-
folk & W. Ry., 878 F.Supp. 1119, 1122 (D.Ill.
1995) (“It is well settled that a causation opinion
based solely on a temporal relationship is not
derived from the scientific method and is there-
fore insufficient to satisfy the requirements of
[Rule] 702.”). One federal court noted the
importance of focusing on scientific reliability
to ensure “that decision makers will not be
misled by the post hoc ergo propter hoc fallacy--
the fallacy of assuming that simply because a
biological injury occurred after a spill, it must
have been caused by the spill.” Ohio v. U.S.
Dep't of the Interior, 880 F.2d 432, 473
(D.C.Cir. 1989). This is not to say that evidence
of temporal proximity, that is, closeness in time,
between an event and subsequently manifested
physical conditions is irrelevant to the causation
issue. Evidence of an event followed closely by
manifestation of or treatment for conditions
which did not appear before the event raises
suspicion that the event at issue caused the
conditions. But suspicion has not been and is
not legally sufficient to support a finding of
legal causation. When evidence is so weak as to
do no more than create a surmise or suspicion of
the matter to be proved, the evidence is “no
more than a scintilla and, in legal effect, is no
evidence.” Ford Motor Co. v. Ridgway, 135
S.W.3d 598, 601 (Tex.2004). Nevertheless,
when combined with other causation evidence,
evidence that conditions exhibited themselves or
were diagnosed shortly after an event may be
probative in determining causation. See, e.g.,
Westberry v. Gislaved Gummi AB, 178 F.3d 257,
265 (4th Cir.1999) . . . .

Undoubtedly, the causal connection between
some events and conditions of a basic nature
(and treatment for such conditions) are within a
layperson's general experience and common
sense. This conclusion accords with human
experience, our prior cases, and the law in other
states where courts have held that causation as
to certain types of pain, bone fractures, and
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similar basic conditions following an automo-
bile collision can be within the common experi-
ence of lay jurors. . . . thus, non-expert evidence
alone is sufficient to support a finding of causa-
tion in limited circumstances where both the
occurrence and conditions complained of are
such that the general experience and common
sense of lay persons are sufficient to evaluate
the conditions and whether they were probably
caused by the occurrence. . . . [Footnotes omit-
ted]

5. Suppressed Evidence. The Fallacy of Sup-
pressed Evidence occurs when a person omits
relevant data. The Fallacy is hard to detect since
it is difficult to detect omitted data.

6. Overwhelming Exception. The Fallacy of the
Overwhelming Exception is an accurate general-
ization that is so reduced in force by exceptions as
to be much less impressive than what might be
assumed.149 “Many forms of Government have
been tried, and will be tried in this world of sin
and woe. No one pretends that democracy is
perfect or all-wise. Indeed it has been said that
democracy is the worst form of Government
except for all those other forms that have been
tried from time to time.…” Winston Churchill.

7. Common Statistical Fallacies. Reasoning
based on statistical analysis is a form of Inductive
Reasoning. There are a number of misconceptions
that can arise about statistical evidence. Some
relate to flaws in the selection of the statistical
sample, or the failure to screen out extraneous
factors that might influence results. Others relate
to the drawing of Invalid or Unsound conclusions
from the statistical data.

a. Errors in Generating Statistics.

(1) Sampling Bias. Sampling Bias occurs when
the person who is selecting examples to analyze
unknowingly assembles a group of examples that
is not representative of the entire group of cases.
Sampling Bias can introduce unrecognized factors
in the study that invalidate the conclusions de-
rived from the results of the study. In Inductive
Logic, Sampling Bias is a form of Fallacy of

Composition, or assuming that a part is represen-
tative of the whole. This is also called the Fallacy
of Biased Sample. Drawing samples at random is
a way to avoid this Fallacy.

b. Errors in Interpreting Statistics.

(1) Fallacy of Small Sample. The Fallacy of the
Small Sample occurs when the sample size is too
small to justify the conclusion drawn. This is a
form of the inductive Fallacy of Hasty Generaliza-
tion.

(2) Base Rate Fallacy. The Base Rate is the prior
probability of an event or condition, determined
before new information is acquired. The Base
Rate Fallacy (Ignoring the Base Rate) occurs
when the Conditional Probability of a hypothesis
(H) given some evidence (E) is assessed without
taking into account the "base rate" or "prior
probability" of H and the total probability of
evidence E. The Fallacy is also expressed as the
erroneous assumption that “p(x*y) = p(y*x), or
that the probability of x given y is equal to the
probability of y given x.150

(3) Ignoring Regression to the Mean. “Regres-
sion to the mean” is the tendency of an event that
is an outlier to be followed by an event much
closer to the norm. It is erroneous to assume that
one unusual event establishes a trend away from
the norm.

(4) Conjunction Fallacy. The Conjunction
Fallacy is a belief that the likelihood of two events
occurring together is greater than the likelihood of
either event occurring alone. In actuality, the
probability of two events occurring together can
never exceed the probability of the least likely
event occurring alone. In a famous psychological
study published in 1983, participants were told
about a woman named Linda. “As a student, she
was deeply concerned with issues of discrimina-
tion and social justice, and participated in
anti-nuclear demonstrations.” Participants were
then asked to rank eight statements (e.g., “Linda
is active in the feminist movement,” “Linda is a
bank teller,” “Linda is a bank teller and is active
in the feminist movement”), based on probability.
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If reasoning correctly, the participant would know
that the probability of a conjunction of two out-
comes cannot exceed the probability of each
outcome standing alone. Eighty percent of the
participants found it more likely that Linda was
both a feminist and a bank teller than that she was
a feminist alone or a bank teller alone.151 The
psychologists gave the test to Stanford undergrad-
uates, graduate students in psychology, and doc-
toral candidates in the decision science program,
and found that 85-89% of the participants commit-
ted the Conjunction Fallacy.152 Giving additional
explanation did not greatly improve scores.153

(5) Gambler’s Fallacy. Given a series of identi-
cal events (a “streak”) and the necessity to make
a choice as to the next outcome, people must make
one of three possible inductions: (1) that the
streak is irrelevant, (2) that the streak will con-
tinue, or (3) that the streak will stop.154 Those who
opt for option (1), expect the next outcome to be
unaffected by the past outcomes. For them, the
probability of the next outcome is the base rate
probability calculated before the first outcome.
Option (2) is sometimes called the “Hot Hand”
phenomenon, based on a psychological study of
persons watching basketball. Psychologists noted
that basketball fans believe it more likely that a
streak of a baskets will continue while a streak of
misses will come to an end.155 Option (3) is called
the Gambler’s Fallacy, based on the noted procliv-
ity of gamblers to keep on betting even when they
have been losing. While the odds at the outset of
ten losing hands in a row is low, after the ninth
hand the odds of a losing hand are the same as
after the eighth hand or before the first hand. It
has been suggested that the Gambler’s Fallacy
arises from the Representativeness Heuristic
leading people to believe in a “law of small num-
bers.” People expect a sequence of events to be
representative of overall probability, and that an
unlikely streak of one type of outcomes must
quickly end and be evened out by other events.
That principle, however, would not readily ex-
plain the Hot Hand phenomenon. Another expla-
nation would be that people who opt for (2) or (3)
do not believe that the outcomes are random.
When events are not in fact random, then follow-
ing streaks may yield better outcomes than disre-

garding streaks.156 This points up the fact that the
Fallacy is only fallacious when applied to random
events.

(6) Texas Sharpshooter Fallacy. The Texas
Sharpshooter Fallacy describes a shooter who
shoots the side of a barn and then draws the target
around the place where the bullets hit. The Fallacy
is an effect of the “clustering illusion,” or the
belief that random events that occur in clusters are
not really random.

C. FALLACIES OF ANALOGICAL REA-
SONING. 

1. False Analogy. The Fallacy of Faulty Analogy
occurs when one assumes that because two things
being compared are similar in some known re-
spects, that they are therefore similar in other
unknown respects. Faulty Analogy is Analogical
Reasoning whose inductive probability is low
because the similarities relied upon to draw the
connection between the Source and Target are few
in number, or are tenuous, or are not relevant to
the comparison. Faulty Analogy can be the basis
for humorous quips. “Ancient Rome declined
because it had a Senate; now what's going to
happen to us with both a Senate and a House?” --
Will Rogers.

D. FALLACIES OF ARGUMENTATION.
Fallacies of Reasoning are fallacious because their
underlying logic fails to adhere to the rules of
Deductive or Inductive Reasoning or the princi-
ples of Analogical Reasoning. Fallacies of Rea-
soning are the Deductive and Inductive and Ana-
logical Fallacies discussed above. But there are
also Arguments that are fallacious because they
divert the focus of the audience from the merits of
the dispute to irrelevant considerations, or because
of problems with word meanings, syntax, and
semantics. In this Article, these latter types of
argument are called “Fallacies of Argumentation.”
While Logical Fallacies upon close scrutiny are
clearly flawed, Fallacies of Argumentation are
usually right or wrong in degrees, depending on
the content of the Argument and the context of the
Argument.157
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Spotting Fallacies of Argumentation in everyday
Arguments is sometimes difficult because many of
these fallacious techniques are so familiar that we
have become used to them. The best antidote is to
become familiar with a list of Fallacies of Argu-
mentation, to be better able to spot one when it
arises. Sometimes fallacious Arguments are made
out of ignorance. However, many fallacious
Arguments are used precisely because they are
effective in obscuring the merits of an Argument.
Since the goal of argumentation is persuasion, and
not adhering to Logic, many areas of discourse are
prone to fallacious techniques, including political
propaganda, international diplomacy, advertising,
editorials, news programs that appeal to particular
constituencies, and, unfortunately, legal advocacy.

There are many lists of Fallacies of Argumenta-
tion available on the worldwide web. The catego-
ries and distinction between items in lists of
Fallacies are somewhat subjective and sometimes
can amount to shades of grey. Latin names were
introduced for many fallacious arguments in the
Middle Ages, and are mentioned where applica-
ble. The following list contains the major Falla-
cies of Argumentation, but by no means all of
them.

1. Accent. Aristotle identified the Fallacy of
Accent as the alteration of meaning resulting from
changing accent marks in written Greek words. In
modern English, the Fallacy of Accent refers to a
situation where the meaning of a sentence can be
changed by emphasizing different words.

2. Ambiguity. The Fallacy of Ambiguity, arises
when a word used in an argument has more than
one meaning, and the intended meaning is unclear.
When someone intentionally creates an Ambigu-
ity, in order to gain from the uncertainty of mean-
ing, it is called “Equivocation.”

The Fallacy of Ambiguity was mentioned in
Powers v. Texas Mut. Ins. Co., 2010 WL 337144,
*4 (Tex. App.--Eastland 2010, no pet.) (memoran-
dum opinion), the court said:

Powers's challenge on appeal is that the blood
alcohol test results should not have been admit-

ted as evidence because there were gaps in the
chain of custody; therefore, the expert opinions
of Dr. Avery and Hambrick that relied on the
blood sample should have been excluded. Pow-
ers cites Gammill v. Jack Williams Chevrolet,
Inc., 972 S.W.2d 713, 726 (Tex. 1998), for the
proposition that expert testimony is unreliable if
“there is simply too great an analytical gap
between the data and the opinion proffered.”
The part of his argument that relies on Gammill
commits the fallacy of ambiguity (equivoca-
tion). The “gap” referred to in Gammill is one of
analytical reasoning. The “gap” challenged here
is whether the chain of custody from the time
the blood sample was taken until it was analyzed
by Hambrick was established by the evidence; it
was not a “gap” in an expert's analytical reason-
ing.

3. Amphiboly. Aristotle identified the Fallacy of
“Amphiboly” (from the Greek “ampho,” which
means "double" or "on both sides"), also called
“Amphibology,” which occurs where an ambigu-
ity arises not from the unclear meaning of one
word, but rather from the way the words are
arranged. Here are some humorous examples:

• "Toilet Out Of Order ... Please Use Floor Be-
low"

• "Automatic Washing Machines: Please Remove
All Your Clothes When The Light Goes On"

• "After Tea Break Staff Should Empty The
Teapot And Stand Upside Down On The Drain-
ing Board"

• “I cannot praise her work too highly.”
• “If you attack the Persians, you will destroy a

mighty empire.”158

Ambiguity and Amphiboly should be distin-
guished from Vagueness. Vagueness is an indis-
tinctness of meaning.

4. Appeal to Authority (ad Verecundiam). An
Appeal to Authority is an Argument that a propo-
sition should be accepted or rejected because a
person in authority has accepted or rejected the
proposition. This Argument is fallacious when
there is no necessary connection between who the
authoritative person is and the correctness of her
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views. It is not objectionable to suggest that
opinions of authoritative persons support a view;
the problem is in giving such opinions more
credence than they deserve under the circum-
stances.

This technique is evident in advertising when
claims are made like: “According to a nationwide
survey: More doctors smoke Camels than any
other cigarette;” or “Trident is so good for your
teeth that 4 out of 5 dentists would recommend
Trident sugarless gum for their patients who chew
gum.”

The Fallacy of Appeal to Authority has two
manifestations. First, the person held up as an
expert may have made important contributions in
one field but is not an expert in the subject matter
in question. Celebrity endorsements of products or
services are a form of this Fallacy. On June 9,
2010, actor Kevin Costner testified to a committee
of the U.S. Congress on the oil spill in the Gulf of
Mexico.159 Since 1969, more than 400 celebrities
have appeared as witnesses in 288 congressional
committee hearings.160 A second problem occurs
with an Appeal to Authority when the authority is
an expert in the area, but his/her opinion may be
flawed due to bias, corruption, inaccuracy, etc.
This concern has driven the scientific research
community to require disclosure of researchers’
ties to parties who are financially interested in the
results of the study, and to treat undisclosed
connections as a scandal.

The revolution in the role of forensic experts was
ushered in by the Daubert case,161 which dealt
with the very issues raised by this Fallacy. Experts
must now back up their opinions with sufficient
data and valid technique. As stated by the court in
Burrow v. Arce162: “it is the basis of the witness's
opinion, and not the witness's qualifications or his
bare opinions alone, that can settle an issue as a
matter of law; a claim will not stand or fall on the
mere ipse dixit of a credentialed witness.” Will
Rogers put it this way: “An economist’s guess is
liable to be as good as anybody else’s.”

An Appeal to Authority is not fallacious when a
legal argument relies on the authority of binding

case precedent, although the Argument is falla-
cious if the authority is not binding because the
authority is dictum, or a plurality opinion, or has
been attenuated by the amendment of an underly-
ing statute, etc.

An example is health product advertisements with
actors wearing white coats and stethoscopes
hanging around their necks. This appeal to author-
ity is tacit and not explicit.

5. Appeal to Belief. An Appeal to Belief is
fallacious argument that because many people
believe an Argument, it must therefore be true. It
takes the form: “Many people believe X; there-
fore, X is true”. Depending on the issue, the fact
that something is widely believed may make the
view important for practical reasons, but doesn’t
establish the truth of the belief. Over history, a
majority of the people have at times believed
something we now know to be false, like a flat
earth, or a geocentric universe, or that Columbus
was the first European to discover America.

6. Appeal to Emotion. The Appeal to Emotion
Fallacy occurs when an arguer appeals to the
audience’s emotions rather than reason in order to
persuade. This Fallacy is prevalent in political
speech and in commercial and political advertis-
ing. Indicators of an appeal to emotion are con-
cepts or symbols that engender strong feelings,
like patriotism, racism, religious fervor, pity, etc.
Non-verbal symbols can be used as latent compo-
nents of an appeal to emotion, like patriotic or
religious music; national flag; religious symbol;
persons of certain age, race, or gender, positioned
behind the speaker’s podium for effect, etc.
Aristotle did not consider an appeal to emotion to
be a Fallacy; for Aristotle, Pathos is a legitimate
and important component of a persuasive speech.
See Section V.B. 

7. Appeal to Fear (ad Baculum). The Fallacy of
Appeal to Fear occurs when the speaker attempts
to provoke fear in support of an Argument when
the fear is unrelated to the merits of the
Argument.163 It is an Argument that uses explicit
or implicit threats or otherwise causes fear in
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order to gain acceptance. Example: “You’d better
agree with me, or else . . . .”

8. Appeal to Flattery. An Appeal to Flattery is
an attempt to persuade a listener by flattering or
complimenting the listener. Such an appeal is
unrelated to the merits of the claim.164

9. Appeal to Novelty. An Appeal to Novelty
occurs when it is argued that something should be
accepted because it is new.165 Just because an idea
or process is new does not make it better than
existing ideas or processes.

10. Appeal to Pity (ad Misericordiam). An
Appeal to Pity occurs when someone tries to
engender support or opposition by invoking pity
among the audience.166 The Argument is falla-
cious when the feeling of pity is extraneous to the
merits of the argument.

11. Appeal to Ridicule. An Appeal to Ridicule,
or Appeal to Mockery, is an Argument designed
to persuade by ridiculing or mocking the oppo-
nent.167

12. Appeal to Tradition. An Appeal to Tradi-
tion is an Argument that something should be
supported or rejected based on tradition, or the
way things have always been done.168

13. Argumentum ad Hominem. An “ad Homi-
nem” Argument is an Argument that attacks an
idea by attacking its proponents on irrelevant
grounds. The term “ad Hominem” means “against
the man.” The structure of an ad Hominem attack
is:

Person A makes claim X.
Person B discredits person A.
Therefore, claim X should be rejected.

Example: unwarranted attacks on the integrity of
opposing counsel are improper, and are sometimes
held to be incurable error. See Amelia’s Auto., Inc.
v. Rodriguez, 921 S.W.2d 767 773-774 (Tex.
App.–San Antonio 1996, no writ) (asking a party
if he knew that his lawyer was a convicted felon

and had been disbarred for five years for filing a
frivolous lawsuit, was incurable error).

A “direct” ad Hominem attack is a personal attack
on the opponent, including an attack on her/his
character. The structure of the attack is: “Person
A has a certain negative quality or feature; there-
fore, Person A’s argument should be rejected.” A
“circumstantial” ad Hominem attack attempts to
refute a claim by showing that the proponent has
been inconsistent in his support of the claim.

The ad Hitlerum Fallacy is an instance of ad
Hominem. Ad Hitlerum occurs when an opponent
is likened to Hitler or the Nazis, as a way of
discrediting his Argument. Discrediting an
Argument because the proponent is of a certain
race, religion, or gender, is ad Hominem.

An ad Hominem attack is legitimate when the
attack targets something relevant to the merits of
the Argument.

14. Argumentum Ad Hominem Tu Quoque.
An “ad hominem tu quoque” attack is one that
criticizes an opponent for having previously said
something inconsistent, or having previously
acted in a manner inconsistent with his or her
current position in a dispute. The fact that the
proponent previously espoused a different view
doesn’t establish which of the conflicting views is
incorrect. Acting inconsistently may show the
proponent to be a hypocrite, but it doesn’t dis-
prove the Argument itself.169 Additionally, chang-
ing one’s position, when an earlier position is no
longer convincing, is a sign of good reasoning, not
bad.

15. Argument From Fallacy (ad Logicano).
The Fallacy of Argument From Fallacy is an
Argument that, because an opponent’s Argument
is fallacious, it therefore follows that his/her
Conclusion is false. A fallacious Argument does
not prove that its Conclusion is true, but the fact
it is fallacious does not establish that the
Conclusion is false. You must distinguish failure
to prove from disproof.
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16. Argument from Ignorance (ad Ignoran-
tiam). Argument from Ignorance is the contention
that a proposition is false because it has not been
proved, or is true because it has not been dis-
proved. Example: “P is unproved; therefore, not-P
is true.”170 This is a shifting of the burden of
proof. This kind of reasoning is not fallacious in
instances, like a trial, where the law assigns a
burden of persuasion to a party and the failure to
meet that burden has the effect of negating the
proposition. For example, in a criminal trial the
defendant is either “guilty” or “not guilty.” By
law, the failure of the prosecutor to prove guilt
beyond a reasonable doubt results in the negative
of the proposition being taken as true. Another
example would be a belief that a medicine is safe
because no clinical studies have demonstrated
negative side-effects. If the belief is based on one
study, the conclusion is strongly fallacious. As
more studies are conducted, the Conclusion
becomes less-and-less fallacious.171 One psycho-
logical experiment reflects that examinees rated a
conclusion based on one study to be weaker than
a conclusion based on 50 studies.172

17. Argument From Popular Appeal (ad
Populum). Arguing From Popular Appeal is
claiming that someone should accept an Argument
because a large number of people approve the
Argument. The Argument has the form: “Most
people approve of X; therefore X must be true”.

18. Argument to Moderation (ad Temperan-
tiam). Argument to Moderation, also called the
Fallacy of the Middle Ground, or Fallacy of False
Compromise, is accepting an Argument because it
lies between two competing positions. The Fal-
lacy has the structure: Party A and Party C are
arguing two positions, position A and position C.
Position B falls between A and C. Therefore, B is
the correct position.173 The flaw is in thinking that
the middle ground is always preferable. Some-
times the choice really does boil down to either of
two positions (i.e., a woman is either pregnant or
she is not).

19. Bandwagon Effect. The Bandwagon Effect,
sometimes called “Peer Pressure,” is an Argument
where the listener’s discomfort at being left out of

the group is used to persuade, rather than the
merits of the argument.

20. Complex Question. Aristotle identified the
“Fallacy of the Complex Question,” which occurs
when a question is predicated on an unstated
assumption, so that any answer to the question
tacitly affirms the assumption. This is sometimes
called a “loaded question” or a “trick question.”
Example: “When did you stop beating your wife?”
To meet the trick question head on, you can
identify the unstated assumption and disagree with
it. Sometimes a person will ask a loaded question
without realizing that the question contains a false
premise. In that instance the fallacy can be point-
ed out in a friendly way. See The Role of Reason-
ing and Persuasion in the Legal Process, Section
XIV.M., distinguishing the loaded question, the
leading question, rhetorical question, the speaking
question, the “buttering up” question, and the
“kook” question.

21. Converse Accident. Aristotle identified the
“Converse Accident Fallacy” which occurs when
you form a general rule based on a few cases that
are not representative of the norm. It is a form of
Hasty Generalization.

22. Equivocation. Aristotle identified the
Fallacy of Equivocation, which occurs when
someone uses the same term in different senses in
an argument. When it occurs with the Middle
Term of a Syllogism, it causes the Fallacy of Four
Terms. See Section X.A.1. In George Orwell’s
ANIMAL FARM , once the pigs established ascen-
dancy over the other farm animals, they avoided
having to rescind the animals’ motto by adding a
second part, which used Equivocation: “All
animals are equal. Some animals are more equal
than other animals.” A subtle form of Equivoca-
tion can result from “Semantic Shift,” which
involves slowly changing the context in which the
same words are repeated so as to achieve Equivo-
cation by treating distinct meanings of the word as
equivalent. A well-known example is Marc An-
tony’s impromptu eulogy over Julius Caesar’s
bloody corpse, in which he repeatedly describes
Caesar’s assassins as “honorable men,” which
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starts as a respectful and ends as a mocking
epithet.174

23. False Compromise. The Fallacy of Compro-
mise occurs when a position between two ex-
tremes is adopted on the assumption that both
extremes must be wrong. The Compromise is
fallacious because one or the other extremes may
be true.

24. Genetic Fallacy. The Genetic Fallacy occurs
when the support of, or opposition to, a claim is
based on the source of the claim, rather than the
merits of the claim. An example would be sup-
porting an Argument by showing that it originated
with a popular person, or a respected institution,
etc., or discrediting an Argument based on an
unpopular source.175

25. Guilt by Association. The Fallacy of Guilt
by Association is an ad Hominem attack that a
claim should be rejected because it is endorsed by
unsavory characters. The form is: “People you
don’t like accept claim A; therefore you should
reject claim A.”

26. Insignificance. The Fallacy of Insignifi-
cance occurs when a minor point is elevated to
excessive importance.

27. Irrelevant Conclusion (Ignoratio Elenchi).
Identified by Aristotle, the Fallacy of Irrelevant
Conclusion occurs where a proponent of a Con-
clusion offers an Argument that supports a differ-
ent Conclusion.

28. Many Questions. The Fallacy of Many
Questions occurs when a group of questions that
are not logically related are presented in a group.
The group of questions are difficult to remember
and cause confusion as the listener struggles to
make sense of the questions.

29. Misapplied Burden of Proof. The Fallacy
of Misapplied Burden of Proof occurs when a
contesting party is required to prove a contention
when the proposing party should have the burden
of proof.176 How a burden of proof is assigned,
outside of litigation, can be tricky. Usually the

person who wishes to change the status quo has
the burden of proof because, as a practical matter,
if people are not persuaded to change they will
continue to do things in the same way.

30. Misleading Vividness. The Fallacy of
Misleading Vividness occurs when a single or
small number of dramatic examples are given
greater weight than a significant amount of con-
trary evidence.177 This is also called the Fallacy of
Vivid Example.

31. Moving the Goalposts. The Fallacy of
Moving the Goalposts occurs when the standard
for acceptance is moved to fit an Argument, either
to make it acceptable or make is unacceptable.

32. No-True-Scotsman Fallacy. The No-True-
Scotsman Fallacy occurs when a person makes an
ad hoc adjustment to a proposition in order to
keep from admitting that it is Invalid. The Fallacy
was presented by British philosopher Antony
Flew:

Imagine Hamish McDonald, a Scotsman, sitting
down with his Glasgow Morning Herald and
seeing an article about how the "Brighton Sex
Maniac Strikes Again." Hamish is shocked and
declares that "No Scotsman would do such a
thing." The next day he sits down to read his
Glasgow Morning Herald again and this time
finds an article about an Aberdeen man whose
brutal actions make the Brighton sex maniac
seem almost gentlemanly. This fact shows that
Hamish was wrong in his opinion but is he
going to admit this? Not likely. This time he
says, "No true Scotsman would do such a
thing."178

33. Poisoning the Well. The Fallacy of Poison-
ing the Well occurs when someone attempts to
defeat an Argument by discrediting its proponent
in advance of the proponent presenting the
Argument. 

34. Questionable Cause. The Fallacy of Ques-
tionable Cause occurs when a causal connection
is asserted between A and B without sufficient
justification.179  The Post Hoc Ergo Propter Hoc
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Fallacy is a specific instance of Questionable
Cause, in that the Post Hoc Fallacy concludes that,
because event A preceded event B, therefore event
A caused event B.180

35. Special Pleading. The Fallacy of Special
Pleading occurs when a proponent of an Argu-
ment proposes the adoption of laws or rules while
exempting himself/herself from them without
sufficient cause. For example, the United States
Congress will sometimes exempt itself from laws
it enacts that everyone else is required to obey.
“Statistical General Pleading” occurs when the
data are selectively reclassified or requantified to
avoid or achieve a result.

36. Red Herring. A Red Herring is an irrelevant
point introduced into a debate in order to divert
attention from the merits being debated. The term
derives from the fact that a fish, typically a her-
ring, that has been cured in brine and heavily
smoked, is reddish colored and has a pungent
odor, supposedly strong enough to throw a sniff-
ing bloodhound off the trail of its game. Red
Herrings are especially effective when they trigger
emotional reactions. An inappropriate analogy can
be a Red Herring under the guise of an acceptable
argument.

37. Relativist Fallacy. The Relativist Fallacy
arises when a person rejects a proposition by
asserting that it may apply to others but not to him
or her, because s/he is unique. This could include
the extreme position that all validity is relative.
This Fallacy side-steps the validity of propositions
that apply universally.

38. Repetition. The Fallacy of Repetition occurs
when an Argument is repeated in order to make it
seem more convincing without regard to its true
merit.

39. Silence as Assent. In many situations, the
failure to disagree with an assertion is perceived
as assent or concurrence. While it is sometimes
true that a person does not respond to an assertion
because s/he agrees with it, there are many other
reasons why a person may not respond. Some
people may not care about the issue. Some may be

afraid to speak in public. Some may want to avoid
an argument. Some don’t disagree in order to
avoid seeming disagreeable. Others don’t disagree
out of courtesy to the speaker. A form of this
Fallacy was described by British philosopher John
Locke: “When men are established in any kind of
dignity, it is thought a breach of modesty for
others to derogate any way from it, and question
the authority of men who are in possession of it.”
In law, assertion ordinarily requires a word or
signifying gesture. However, equity may bind a
person by her silence, if the speaker reasonably
relies upon that failure to disagree, to the
speaker’s detriment. 

40. Straw Man. The Straw Man Fallacy occurs
when an advocate ignores his opponent’s actual
position and substitutes a weaker one that the
advocate can more easily refute. Because the
Argument refuted is not the genuine Argument,
the Straw Man attack does not disprove the oppo-
nent’s real Argument. A Straw Man attack can be
effectuated by quoting an opponent’s words out of
context, or by choosing to respond to an adversary
who has presented a weak argument for the propo-
sition, or by attacking an over-simplified version
of the Argument, or even by attacking a fictitious
adversary.

41. Style Over Substance. The Fallacy of Style
Over Substance occurs when an Argument is
favored because it is attractively presented and not
based on merit.

E. OTHER CATEGORIZATIONS OF FAL-
LACIES. Fallacies have been described as
“reasoning that is not cogent, which means rea-
soning that either (1) does not provide sufficiently
good grounds for its conclusion; (2) employs
unwarranted premises; or (3) ignores or overlooks
relevant information.”181 Throughout this Article,
Fallacies have been divided into two categories:
Logical Fallacies and Fallacies of Argumentation,
with Logical Fallacies being further subdivided
into Deductive Fallacies, Inductive Fallacies, and
Analogical Fallacies. Over the millennia, Fallacies
have been categorized in many different ways.
Aristotle categorized Fallacies in 300 B.C. Roman
writers refined these categories and added more.
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Fallacies were elaborated and multiplied (and
given Latin names) during the Middle Ages. In
1620, Francis Bacon identified four Fallacies. In
1843, John Stuart Mill identified five categories
of Fallacies. More recently, researchers using
Bayesian conditional logic have evaluated the
traditional Fallacies like Arguments from Igno-
rance, Circular Arguments, Slippery Slope Argu-
ments, ad Populum, ad Hominem, and the like.

Some writers distinguish formal from informal
Fallacies. Formal Fallacies are errors in the logi-
cal form of the Argument, while informal Falla-
cies are errors of reasoning that cannot easily be
expressed in our system of formal logic, but are
nonetheless criticized as being wrong.182 Other
writers distinguish Deductive from Inductive
Fallacies, which is the approach taken in this
Article.

Here are some alternative divisions of Fallacies
into different categories.

1. Aristotle’s Fallacies. In his book SOPHISTICI

ELENCHI (Sophistical Refutations), Aristotle listed
thirteen “sophistical arguments” (fallacies), and
divided them into two groups: “material fallacies”
and “verbal fallacies.” Material Fallacies in-
cluded: Accident, Ignorance of Refutation, Af-
firming the Consequent, Begging the Question,
Converse Accident, Complex Question, Irrelevant
Conclusion, Missing the Point, and False Cause.
Verbal Fallacies included: Accent, Amphiboly,
Equivocation, Composition and Division, and
Figure of Speech.183

2. Francis Bacon’s Fallacies. Francis Bacon
perceived that the human mind had certain predis-
positions that could cause distortions in percep-
tions of the world. Bacon associated these predis-
positions with Fallacies, although he didn’t call
them Fallacies. In his 1620 book NOVUM

ORGANUM , Bacon called them “idols,” and he had
four of them: Idols of the Tribe, Idols of the Den,
Idols of the Market, and Idols of the Theater.
These Fallacies were stated by Bacon as “apho-
risms”:

Aphorism 41: The idols of the tribe are inherent in
human nature, and the very tribe or race of man.
For man's sense is falsely asserted to be the stan-
dard of things. On the contrary, all the percep-
tions, both of the senses and the mind, bear refer-
ence to man, and not to the universe, and the
human mind resembles those uneven mirrors,
which impart their own properties to different
objects, from which rays are emitted, and distort
and disfigure them.

Aphorism 42: The idols of the den are those of
each individual. For everybody (in addition to the
errors common to the race of man) has his own
individual den or cavern, which intercepts and
corrupts the light of nature; either from his own
peculiar and singular disposition, or from his
education and intercourse with others, or from his
reading . . . .

Aphorism 43: There are also idols formed by the
reciprocal intercourse and society of man with
man, which we call idols of the market, from the
commerce and association of men with each other.
For men converse by means of language; but
words are formed at the will of the generality; and
there arises from a bad and unapt formation of
words a wonderful obstruction to the mind. . . . 

Aphorism 44: Lastly, there are idols which have
crept into men’s minds from the various dogmas
of peculiar systems of philosophy, and also from
the perverted rules of demonstration, and these we
denominate idols of the theatre. For we regard all
the systems of philosophy hitherto received or
imagined, as so many plays brought out and
performed, creating fictitious and theatrical
worlds. . . .

In Aphorism 40, Bacon wrote that these idols
could be avoided by forming notions and axioms
on the foundation of true induction.

3. John Stuart Mills’ Fallacies. John Stuart
Mill wrote that “Logic is not concerned with the
false opinions which ‘people’ happen to entertain,
but with the manner in which they come to enter-
tain them.”184 In his book ON FALLACIES, Mill
states five categories of Fallacies: (i) Fallacies à
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priori (or Fallacies of Inspection), (ii) Fallacies of
Observation, (iii) Fallacies of Generalization, (iv)
Fallacies of Ratiocination, and (v) Fallacies of
Confusion. Fallacies à priori occur with no actual
inference taking place, where a person mistakenly
assumes that his/her subjective awareness is a
reflection of objective reality.185 Fallacies of
Observation result from error in sufficiently
ascertaining the facts on which a theory is
grounded.186 Fallacies of Generalization include
unverifiable generalizations, attempts to resolve
into one things that are radically different, mistak-
ing empirical for causal laws, Post Hoc Fallacy,
and the Fallacy of False Analogies.187 Fallacies of
Ratiocination are arguments that rely on false
Premises and those with true Premises that do not
support the Conclusion. These include the failure
to distinguish the contrary from the contradictory,
syllogistic Fallacies, and the Fallacy of Changing
the Premises.188 Fallacies of Confusion have their
source in language, whether vagueness or ambigu-
ity, or casual associations with words, and they
are misconceiving the import of the Premises,
forgetting what the Premises are, and mistaking
the Conclusion that is proved.189 Mill points out,
however, that the distinctions between these
categories of Fallacies fail upon close inspection.

XI. ARGUMENTATION SCHEMES (DE-
TAILED ANALYSIS). Aristotle listed common
Arguments in three of his books: TOPICS, ON

SOPHISTICAL REFUTATIONS, and RHETORIC.190 In
1969 ,  Cha im Pere lman and  Luc ie
Olbrechts-Tyteca published THE NEW RHETORIC,
in which they analyzed Arguments used in the
legal field and in everyday discourse.191 Douglas
Walton, a philosophy professor at the University
of Winnipeg, Manitoba, Canada, is now a leading
proponent of developing systematic criteria to use
in identifying recurrent Arguments. Walton calls
these criteria Argumentation Schemes.192 Walton
defines the term in this way: “Argumentation
schemes are stereotypical patterns of defeasible
reasoning that typically occur in common, every-
day arguments.”193 Argumentation Schemes have
also been called “paradigms of certain common
types of reasoning.”194 The Argumentation
Schemes have the structure of deductive reason-
ing, with Premises and Conclusions arranged as

Syllogisms or Conditional Propositions; but in
keeping with the modern trend away from formal
Logic, the Argumentation Schemes are defeasible,
so that a successful Argument does not require
that the Premises be proven to a certainty or that
the Conclusion follow by necessity from the truth
of the Premises.195 Instead of certainty, Walton
suggests that when an Argumentation Scheme is
successfully deployed, it thereby creates a pre-
sumption in favor of the Conclusion and shifts the
burden of proof to an objecting party.196 Walton
originally proposed 29 Argumentation Schemes
but he later expanded that number to 96.197 The
goal is to develop a “minimal set of exhaustive,
mutually exclusive schemes.”198 One group of
writers has said: “[A]rgument schemes can play
two roles: (i) when constructing arguments, they
provide a repertory of forms of argument to be
considered, and a template prompting for the
pieces that are needed; (ii) when attacking, argu-
ments provide a set of critical questions that can
identify potential weaknesses in the opponent’s
case.”199

Every legal case can be viewed as one or more
Argumentation Schemes. Each witness fits an
Argumentation Scheme. Argumentation Schemes
thus can be used to construct a legal case, or to
prepare to tear one down.

A. THE STRUCTURE OF AN ARGUMEN-
TATION SCHEME. Because Argumentation
Schemes lead from Premises to Conclusions, they
are Aristotelean-style inferences. According to
Walton, if the audience accepts the Premises, then
there is “good reason” to accept the Conclusion.200

Walton matches to each Argumentation Scheme a
set of “Critical Questions” that should be asked,
either in designing a good Argument, or in attack-
ing the Argument.201 Walton wrote: “[W]e have
two devices, schemes and critical questions,
which work together. The first device is used to
identify the premises and conclusion. The second
one is used to evaluate the argument by probing
into its potentially weak points.”202 Another
argumentation theorist wrote this: “the role of …
[critical questions] is to remind its user of the
types of circumstances that typically derail rea-
soning of the pattern represented by the scheme.
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The critical questions function as a check-list to
help determine whether any of the standard types
of excepting conditions that should cancel the
default represented by the scheme are presented in
that particular instance of its employment.”203

Walton has broken down his Argumentation
Schemes into broad categories: reasoning, source-
based arguments, and applying rules to cases.204

That pattern is followed in this Article. However,
some of Walton’s Argumentation Schemes and
Critical Questions presented in this Article have
been modified, and some Argument Schemes
presented in this Article have been drawn from
sources other than Walton. Also, over the years
Walton has changed the names and sometimes the
components of various Argumentation Schemes
and Critical Questions, so the wording depends on
the date of the publication that served as the
source. Additionally, in some instances a Critical
Question that does no more than challenge the
truth of a Premise has been omitted on the ground
that, absent a special circumstance, proving the
truth of the Premise is assumed to be part of the
Argumentation Scheme.

B. ARGUMENTATION SCHEMES FOR
TYPES OF REASONING. 

1. Deductive Reasoning. Deductive reasoning is
based on the Syllogism (see Section VII.A.1, 2 &
3) or the Implication (i.e., the Conditional Propo-
sition) (see Section VII.A.4). The three forms of
Syllogism are categorical, disjunctive, and hypo-
thetical. The two forms of Implication are Modus
Ponens and Modus Tollens. Indirect Proof is a
special type of deductive argument, and Reductio
Ad Absurdum is a special type of Indirect Proof
used often in legal arguments. These Argumenta-
tion Schemes are discussed below.

a. Categorical Syllogism. The Categorical
Syllogism is discussed in Section VII.A.1. The
Argumentation Scheme for the Categorical Syllo-
gism is a Major Premise that associates a subcate-
gory with a broader category and a Minor Premise
that associates a particular thing with the subcate-
gory. Under Deductive Logic, the particular thing

is in this manner associated with the broader
category.

Argumentation Scheme for Categorical Syllogism

Major Premise: All Bs are associated with cate-
gory C.

Minor Premise: A is a B.
Conclusion: A is associated with category C.

Critical Questions

1. Is the Major Premise true in all instances?
2. Is the Minor Premise true to a certainty?

If the answer to both Critical Questions is “yes,”
then the Conclusion is deductively certain. If the
answer to either Critical Question is “no,” then the
Conclusion is not certain, and may or may not be
true, which makes the Argument Defeasible.

Argumentation Schemes reflecting defeasible
Deductive Reasoning, would include:

Major Premise: Some Bs are associated with
category C.

Minor Premise: A is a B.
Conclusion: A is probably/possibly associated

with category C.

Or

Major Premise: All Bs are associated with cate-
gory C.

Minor Premise: Some As are Bs.
Conclusion: A particular A may or may not be

associated with category C.

Or

Major Premise: Bs are sometimes associated with
category C.

Minor Premise: A is a B.
Conclusion: A could be associated with category

C.

b. Disjunctive Syllogism. Disjunctive reasoning
takes the form of identifying possible choices, and
then rules them out one-by-one until only one is
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left. The simplest form of disjunctive reasoning is
the Disjunctive Syllogism. See Section VII.A.2.c.

Argumentation Scheme for Disjunctive
Syllogism205

Disjunctive Premise: Either A or B.
Factual Premise: Not-A.
Conclusion: B.

Critical Questions206

1. Are the choices in the Disjunctive Premise
mutually exclusive?

2. Do the choices in the Disjunctive Premise
exhaust all possibilities?

3. Are the choices that are ruled out in fact false?

If the answer to the first two Critical Questions is
“yes,” then the Conclusion follows with 100%
deductive certainty from the two Premises. If the
answer to either of the first two Critical Questions
is “no,” then the Conclusion does not follow with
certainty from the two Premises, which makes the
Argument Defeasible.

c. Hypothetical Syllogism. A Hypothetical
Syllogism is two conditional propositions com-
bined into a chained argument. See Section
VII.A.2.

Argumentation Scheme for Hypothetical
Syllogism207

Conditional Premise 1: If A, then B.
Conditional Premise 2: If B, then C.
Factual Premise: A.
Conclusion: Therefore C.

Critical Questions208

1. Are the two Conditional Premises true in all
instances?

2. Is the Factual Premise true to a certainty?

If the answer to the two Critical Questions is
“yes,” then the Conclusion follows with 100%
deductive certainty from the two Premises. If the
answer to either of the two Critical Questions is

“no,” then the Conclusion does not follow with
certainty from the two Premises, which makes the
Argument Defeasible.

d. Deductive Modus Ponens. Modus Ponens is
discussed in Section VII.A.4.c above. Expressed
syllogistically, in the Argumentation Scheme for
Modus Ponens there is a Major Premise (which is
the Conditional Proposition that “A implies B”)
and a Minor Premise (which is the factual asser-
tion that A is true). In formal Deductive Logic, if
the Major Premise is true, and the Minor Premise
is also true, then the Conclusion must be true.

Argumentation Scheme for Modus Ponens209

Conditional Premise: If A, then B.
Factual Premise: A.
Conclusion: B.

Critical Questions210

1. Is the Conditional Premise true in all instanc-
es?

2. Is the Factual Premise true to a certainty?

If the answer to the two Critical Questions is
“yes,” then the Conclusion follows with 100%
deductive certainty from the two Premises. If the
answer to either of the two Critical Questions is
“no,” then the Conclusion does not follow with
certainty from the two Premises, which makes the
Argument Defeasible.

e. Deductive Modus Tollens. Modus Tollens,
sometimes called the Contrapositive, is discussed
in Section VII.A.4.d . Expressed syllogistically, in
the Argumentation Scheme for Modus Tollens
there is a Major Premises and a Minor Premise.
The Major Premise is an Implication, or a Condi-
tional Proposition, that “A implies B.” The Minor
Premise assumes that B is false. Therefore, under
the rules of Deductive Logic, it follows that A is
likewise false.

Argumentation Scheme for Modus Tollens211

Conditional Premise: If A, then B.
Factual Premise: Not-B.
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Conclusion: Not-A.

Critical Questions212

1. Is the Conditional Premise true in all instanc-
es?

2. Is Factual Premise true to a certainty?

If the answer to the two Critical Questions is
“yes,” then the Conclusion follows with 100%
deductive certainty from the two Premises. If the
answer to either of the two Critical Questions is
“no,” then the Conclusion does not follow with
certainty from the two Premises, which makes the
Argument Defeasible.

f. Indirect Proof. In Logic, a direct proof is an
effort to establish the Validity of a Logic Propo-
sition by applying reasoning methods directly to
the Premises, without further assumptions. An
Indirect Proof establishes the Validity of a Logic
Proposition indirectly. This could be, for example,
by proving the Contrapositive of an Implication,
which necessarily proves the Implication itself. Or
it could be proof by process of elimination,
through disproving all other alternatives. An
example of an Indirect Proof would be to assume
the negation of the Premise in question and to
show that this assumption leads to a logical con-
tradiction. Arriving at a logical contradiction
disproves the Premise of the Indirect Proof 
(which is the negative of the original Premise). In
this way, the original Premise is proven by dis-
proving the negative of the original Premise. See
Section VII.A.4.g. The logical structure of the
Argument is analogous to the Modus Tollens
method, where disproving the Consequent of a
Conditional Proposition disproves the Antecedent.
See Section VI.A.4.d. In argumentation, one form
of indirect proof establishes the proponent's
position by (i) assuming the opposite of what the
proponent wishes to prove and (ii) showing that
this assumption leads to an inconsistency or an
undesirable consequence. Another indirect proof
in argumentation would be to set out all options,
and eliminate all but one, which is thereby proved
by process of elimination. In non-mathematical
argumentation, Indirect Proof can be weak, be-
cause in most instances it is possible for both the

original Premise and its negation to lead to unde-
sirable consequences (“damned if you do and
damned if you don’t). A variation, called Turning
the Tables, is to use the opponent's Premise to
construct an Argument that refutes the opponent’s
position, thus indirectly confirming your own
Argument. Abraham Lincoln did just this to
Stephen Douglas in Lincoln’s famous Cooper
Union speech. See The Role of Reasoning and
Persuasion in the Legal Process, Section
XXIII.A.7. The technique must be handled cau-
tiously, since defeating the opponent’s Argument
does not necessarily establish that the proponent’s
Argument is correct. Disproving the opponent’s
proposition establishes your own only if the two
Arguments are mutually exclusive and collec-
tively exhaustive.

Disjunctive Syllogism is a form of indirect proof:
either X or not-X; not-X; therefore, X. See Sec-
tion VII.A.2.c.

Argumentation Scheme for Indirect Proof

The Original Premise: The assertion to be proved
is X.

Assume the Opposite: Assume not-X is true.
Following the Inference: Not-X leads to a logical

contradiction (or undesirable outcome).
Conclusion: X must be true.

Critical Questions

1. Are X and not-X mutually exclusive?
2. Do X and not-X exhaust all possibilities?
3. Is the reasoning, in going from not-X to the

undesirable result, valid?

g. Reductio ad Absurdum. The Reductio ad
Absurdum Argument takes the denial of the
proposition to be established, and proves that this
denial leads to (in Logic) a logical contradiction
or (in normal argument) undesirable
consequences.213

Argumentation Scheme for Reductio Ad Absurdum

Underlying Proposition: A is correct.
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Proof Based on Negation: Not-A leads to a logical
contradiction (or undesirable consequences).
Conclusion: A is correct.

Reductio ad Absurdum is patterned after Modus
Tollens (i.e., “not-Q implies not-P”). It is also a
form of Argument from Consequences. (See
Section XI.B.4.a.).

As Reductio ad Absurdum is frequently encoun-
tered in law, it assumes, for purposes of discus-
sion, that the principle relied upon by the oppos-
ing party is correct, then shows how this assump-
tion leads to an absurd or undesirable result.214

This is often done by constructing hypothetical
fact situations where applying the opposing
party’s rule or principle would achieve an undesir-
able result. If the Argument is pursued further, the
hypothetical is changed to be a little closer to the
current situation and is tested again, and if the
result reached is still undesirable, then the hypo-
thetical can be changed to be even more similar to
the current case, and so on, to get as close as
possible to the current situation. The unstated
rationale for Reductio ad Absurdum is that the
rule or principle being proposed must be applied
consistently to all possible fact scenarios. One
way to circumvent the consistency requirement is
to allow an exception for the extreme case. An-
other response to a Reductio Argument is to treat
the hypothetical as being so unlikely as to be
inconsequential.

Argumenation Scheme for Reductio Ad Absurdum
(Legal)

Opponent’s Proposal: Rule X should be adopted
in the current situation.

Reducing to Absurdity: Rule X, if applied to
alternate fact scenario Y, would reach an unde-
sirable result and Rule X would be rejected.

Conclusion: To be consistent, Rule X should
rejected in the current situation.

Critical Questions

1. Is Rule X characterized fairly in the Reductio
Argument?

2. Is scenario Y comparable to the current situa-
tion in relevant respects?

3. Can Rule X be revised to avoid the undesir-
able result in scenario Y?

4. Can scenario Y be admitted as an exception to
Rule X?

5. Is scenario Y too farfetched to be credible?

Critical Question 1 addresses the Straw Man
Fallacy. See Section X.D.40. To be valid, the
Reductio ad Absurdum Argument should use an
accurate version of the opponent’s rule or princi-
ple. Question 2 concerns the relevance of the
alternate fact scenario used in the Reductio Argu-
ment. Question 3 reflects that a rule or principle
can sometimes be revised to eliminate the undesir-
able result in the alternate fact scenario. Question
4 reflects that sometimes a Reductio’s undesirable
outcome can be eliminated by creating an excep-
tion for the alternate fact scenario. Consistent
application of the underlying rule is thus aban-
doned, but applying the rule in the present case is
saved.

2. Inductive Reasoning. Inductive Reasoning is
discussed in Section VI.A.2 and VII.B.

Argumentation Scheme for Inductive Reasoning

Premise 1: Item A has quality Q.
Premise 2: Item B has quality Q.
Premise 3: Item C has quality Q. 
Conclusion: All Items like A, B, and C have

quality Q.

a. Argument from a Random Sample to a
Population.

Representativeness Premise: The sample, chosen
at random, is representative of the entire popula-
tion.

Observational Premise: A certain percentage of
the sample exhibits feature F.

Conclusion: The same percentage of the popula-
tion exhibits feature F.

Critical Questions

1. Was the sample truly randomly selected?

53



The Role of Reasoning in Constructing a Persuasive Argument Chapter 11

2. Was the sample large enough to be statistically
significant?

Critical Question 1 inquires about Sampling Bias.
See Section X.B.6.a above. Critical Question 2
inquires about the Fallacy of the Small Sample.
See Section X.B.6.b above.

3. Analogical Reasoning. Walton sees Argu-
ment From Analogy as involving a general Prem-
ise that two instances that have been compared are
found to be similar, and a Conclusion that a
feature of one instance is present in the second
instance.

a. Argument From Analogy.215 Arguments
From Analogy argue from one specific case to
another. Walton offers this simple version of
Argument from Analogy:

Argumentation Scheme for Argument From Anal-
ogy

Similarity Premise: Generally, case C1 is similar
to case C2.

Base Premise: A is true (false) in case C1.
Conclusion: A is true (false) in case C2.216

Walton cites Guarini’s scheme, which is different
in that it involves the comparison of only one
feature:

1 2Respects Premise: Case C  is similar to case C  in
a certain respect.

1Base Premise: A is true (false) in case C .
Conclusion: Support is offered for the claim that

2A is true (false) in case C .217

Walton offers the following scheme to reflect the
relevancy requirement:

1Similarity Premise: Generally, case C  is similar

2to case C .
Base Premise: Proposition A is true (false) in case

1C .
Relevant Similarity Premise: The similarities

1 2 between C  and C observed so far are relevant
to the further similarity that is in question.

Conclusion: Proposition A is true (false) in case

2C .218

b. Argument From Precedent. Argument From
Precedent is a form of Argument From Anal-
ogy.219 Walton says that the most common type of
Argument from Precedent occurs when a prior
case that has already been decided is taken as
precedent to be applied to the current case:220

Argumentation Scheme for Argument From Prece-
dent

1Previous Case Premise: C  is a previously de-
cided case with precedential weight.

1Previous Ruling Premise: In case C , rule R was
applied and produced result F.

2New Case Premise: C  is a new case that must be
decided.

2 1Similarity Premise: C  is similar to C  in relevant
respects.

2Conclusion: Rule R should be applied to C  to
produce result F.

4. Practical Reasoning. For Walton, practical
reasoning involves plausible arguments, which are
neither certain (i.e., not deductive) nor probable
(i.e., not inductive). Walton distinguishes proba-
bility from plausibility, in that probability is
determined by collecting data and analyzing it
statistically, while plausibility “is a matter of
whether a statement appears to be true in a normal
type of situation that is familiar.”221 Walton says
that inductive arguments are based on statistically-
measured probability, while plausible arguments
are based on presumption.222 To Walton, a pre-
sumption is “a qualified, tentative assumption of
a proposition as true that can be justified on a
practical basis, provided there is no sufficient
evidence to show that the proposition is false.”223

He identifies this with “defeasability.” See Sec-
tions VI.B and VIII. Walton says that plausible
argumentation is “more practical in nature and is
based on presumptions about the way things
normally go, the way things normally appear, or
practices that expedite ways of working together
to perform smooth and efficient collaborative
actions.”224 Walton says that plausible arguments
are very useful where each individual situation is
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unique and unknown, even statistically. Walton
also says that plausible argumentation is “based
on stereotypes, or assumptions about the way
normal patterns or expectations work in practical
experience.”225

Walton includes in Practical Reasoning: Argu-
ment from Consequences, Argument from Alter-
natives, Argument from Waste or Sunk Costs,
Argument from Threat, and Argument from
Danger. 

a. Argument from Consequences. An Argu-
ment from Consequences226 takes as a Premise
that an action will lead to certain consequences. If
the consequences are desirable, then the Conclu-
sion is to take the action. If the consequences are
undesirable, then the Conclusion is to not take the
action.

Argumentation Scheme for Argument from Conse-
quences

Premise: Action A would lead to Consequence X.
Premise: Consequence X is desirable/undesirable.
Conclusion: Take/do not take Action A.

The same Argumentation Scheme can be applied
to inaction (i.e., failing to take Action A). Where
an action (or inaction) has both good and bad
consequences, then the Argument from Conse-
quences becomes less compelling. If the probabil-
ity that Consequence X follows Action A is low,
or unknown, then the Argument from Conse-
quences is weak. Note that both Indirect Proof and
Reductio ad Absurdum are forms of the Argument
from Consequences.

Critical Questions:

1. How strong is the probability (or plausibility)
that the consequences will follow the contem-
plated action (inaction)?

2. What evidence supports the claim that the
predicted consequences will follow from the
contemplated action (inaction)?

3. Are there consequences of the opposite value
that should be considered?

b. Argument from Waste, or Sunk Costs
Argument.

Argumentation Scheme for Argument from Sunk
Costs227

Premise 1: If a stops trying to accomplish A now,
all a’s previous efforts to accomplish A will be
wasted. 

Premise 2: It would be undesirable for a's previ-
ous efforts to be wasted.

Conclusion: a ought to continue trying to accom-
plish A.

5. Abductive Reasoning. Abductive Reasoning
was suggested by American philosopher, logician,
mathematician, psychologist, scientist, and philos-
opher Charles Sanders Peirce in 1883 to describe
the way people generate hypotheses explaining
apparent correlations between certain events or
conditions. Peirce was not convinced that deduc-
tive and inductive logic together captured the
essence of man's apprehending the world. Peirce
believed the human mind, being a product of the
world, "naturally thinks somewhat after nature's
pattern," and that people "often derive from
observation strong intimations of truth, without
being able to specify what were the circumstances
we had observed which conveyed those intima-
tions." Based on psychological studies of human
perception, Peirce believed that perceiving the
world gives rise to perceptual judgments that
carry with them universal propositions, in a
manner that is "not controllable and therefore not
fully conscious." Peirce viewed those propositions
as hypotheses, coming to life through "an act of
insight" that arose "like a flash." Peirce named
this process "hypothesis inference" (or "abductive
inference"). Abductive Reasoning is discussed
further in The Role of Reasoning, Section IX.

Walton includes, in Abductive Reasoning Argu-
mentation Schemes, schemes for Argument from
Sign and Argument from Evidence to Hypothesis.

a. Argument from Sign. Walton describes an
Argument From Sign228 as an Argument that
certain evidence is an indication of some state of
affairs. A commonplace would be: “Where there’s
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smoke there’s fire.” Or, in a hike through the
woods, a large, fresh paw print, leading in the
direction you are going, indicates that a bear has
recently walked in the same direction along the
trail. The inference is that you should turn back,
because a bear may lie ahead. Bowdoin College
Professor William T. Foster believed that Argu-
ments from Sign are really Arguments from
Example or Argument from Causal Relation.229

Argumentation Scheme for Argument From Sign

General Premise: Condition B is usually true
when Condition A is true (i.e., A implies B).
Specific Premise: Condition A is true in this
situation.
Conclusion: Condition B is probably true in this
situation.

Critical Questions

1. What is the strength of the correlation between
the sign and the condition signified?

2. Are there other conditions that more reliably
account for the sign?

Argument from Sign is sometimes called Infer-
ence to the Best Explanation.230 Argument from
Sign is typically an evidence-accumulating argu-
ment. The methodical approach of fictional detec-
tive Sherlock Holmes exemplifies this type of
reasoning. The construction of medical diagnoses
exhibits this approach, as well.

6. Causal Reasoning. People frequently ascribe
causes to events in their lives. Determining causa-
tion is often more complex than people realize.
Cause C can be a contributing cause to Effect E,
but is it a significant cause? Most causal connec-
tions are based upon an observed correlation
between two events. But correlated events are not
necessarily causally related. Sometimes it is not
clear which of two correlated events is the cause
of the other. Sometimes there is interactive causa-
tion. Also, both events may have as a common
cause some third event. Lastly, sometimes causa-
tion can be complex, and an Argument may
oversimplify the causal factors.231

a. Argument from Cause to Effect. An Argu-
ment from Cause to Effect is based on a belief that
a certain cause leads to a certain effect.

Causal Premise: A causes B.
Result Premise: B is desirable (undesirable).
Conclusion: Bring about (avoid) A.

Critical Questions232

1. Is the proposed cause adequate to produce the
effect in question?

2. Are there other possible causes sufficient to
prevent the proposed cause from producing
the effect in question?

3. Is there evidence tending to refute the pre-
sumption arising from the Argument from
Cause to Effect?

b. Argument from Correlation to Cause. A
correlation is a relationship between two or more
things which tend to vary in a consistent way that
cannot be explained by chance alone. Correlation
suggests a possible causal relationship between
the two things. Walton sees correlation as a
defeasible inference, subject to refutation if more
data diminishes the correlation, or reveals that the
apparent correlation is just a coincidence.233

Problems can arise when attributing a causal
relationship between the two items. The primary
risks in a Correlation to Cause argument are: (i)
the apparent correlation may be a coincidence, (ii)
the cause and effect relationship may be reversed
(Y really causes X, not vice versa), and (iii) X and
Y may have no cause-and-effect relationship, and
the correlation results from a third factor that
causes both X and Y.

Argumentation Scheme for Argument from Corre-
lation to Cause234

Correlation Premise: There is a positive correla-
tion between X and Y.

Causation Premise: The best explanation of the
correlation is that X causes Y.235

Conclusion: X causes Y.

Critical Questions:236

56



The Role of Reasoning in Constructing a Persuasive Argument Chapter 11

1. What evidence is there of a correlation be-
tween X and Y?

2. Is there reason to believe that the correlation is
more than a coincidence?

3. If a correlation is established, what reason is
there to believe that X is a cause of Y and not
vice-versa?

4. Could some third factor be the cause of both X
and Y?

c. Causal Slippery Slope Argument. A Slip-
pery Slope Argument is a chain argument, with a
recursive feature that involves two or more steps
in a causal chain, that leads to an undesirable
outcome. See Section X.A.14. In a Causal Slip-
pery Slope Argument, the effect of the previous
cause is the cause of the next effect.

1 2Causation Premise 1: A  causes A .

2 3Causation Premise 2: A  causes A .

n-1 nCausation Premise n: A  causes A .

nUltimate Effect Premise: A  in undesirable.

1Conclusion: Avoid A .

1 n-1(A  is the first cause in the chain of causes. A  is

nthe last cause in the chain of causes. A  is the final
effect in the chain of causes.)

C. SOURCE-BASED ARGUMENTS. Source-
based Arguments derive their persuasiveness from
an external source.

1. Argument From Authority. An Argument
From Authority237 derives its weight from an
authoritative source.

Argumentation Scheme for Argument From Au-
thority 

The Authority Premise: Source A is a credible
authority.

Assertion Premise: Source A says X is true 
(false).
Conclusion: X is true (false).

Critical Questions

1. What evidence supports source A’s authority?
2. Did source A really say X is true (false)?

3. Are there other authoritative sources who
disagree?

As to Critical Question 1, when source A’s au-
thority is not self-evident, it should be supported
in the Argument. As to Critical Question 2, the
proponent should support an appeal to authority
by citation to the sources relied upon. This per-
mits the reader to verify Critical Question No. 2,
that the authoritative source really said what is
claimed. Citations also reflect that the proponent
is willing to have the appeal to authority verified,
which lends credibility even if the citation is not
checked. As to Critical Question 3, if there is
adverse authority, it must either be ignored or
explained away. Philosophy Professor David
Hitchcock has written: “Authoritative reference
sources differ from expert opinions in that they
contain generic information, whereas expert
opinions apply expertise to a particular situa-
tion.”238 In legal arguments, an authoritative
source could be a constitution, statute, appellate
decision, or a legal commentator.

2. Argument From Position to Know.239 An
Argument from a Position to Know is based on
the proposition that a person with actual experi-
ence in a matter, or a person who has had training
or has done research on a topic, is in a better
position to know than a person without such
exposure. Walton gives the following example:

If one is trying to find the best way to get to City
Hall in an unfamiliar city, it may be helpful to
ask a passer-by. If it looks like this passer-by is
familiar with the city, and she says that City
Hall is 12 blocks east, it could be reasonable to
accept the conclusion that City Hall is 12 blocks
east.240

Argumentation Scheme for Argumentation From
a Position to Know

Position to Know Premise: Person A is in a posi-
tion to know whether X is true or false.

Assertion Premise: Person A asserts that X is true
(false).

Conclusion: X may plausibly be taken to be true
(false).
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Critical Questions

1. Is Person A really in a position to know
whether X is true (false)?

2. Is Person A an honest (trustworthy, reliable)
source?

3. Did Person A assert that X is true (false)?

a. Argument From Witness Testimony. Philos-
ophy Professor David Hitchcock wrote about
witness testimony as a justification for an argu-
ment: “Personal testimony of what has been
directly observed or experienced must be scruti-
nized in terms of the criteria for justified observa-
tion, written records, and memory . . . . For exam-
ple, testimony based on distant memories is
suspect if unsupported by written records made at
or near the time of the observation. It is particu-
larly important in evaluating testimony to be on
guard against secondhand, thirdhand, or more
distant testimony.”241

Argumentation Scheme for Argument From Wit-
ness Testimony

Witness a has personal knowledge about fact A.
Witness a says that fact A is true (false).
Therefore, fact A is true (false).

Critical Questions

1. Does Person a really have personal knowledge
about fact A?

2. Is Person a an honest (trustworthy, reliable)
source?

3. Does Person a’s testimony establish that fact
A is true (false)?

4. Is there evidence showing that Person a is
mistaken?

b. Argument From Expert Opinion.242 An
Argument From Expert Opinion is a subspecies of
an Argument From a Position to Know, in that the
source is in a position to know because she is an
expert.243

Argumentation Scheme for Argument from Expert
Opinion

Premise: Expert E says that A is true (false).
Premise: Expert E is an expert in the field that A

is in.
Conclusion: A is likely true (false).

Philosophy Professor David Hitchcock has listed
seven conditions before an expert’s opinion
justifies a claim:

1) The opinion in question must belong to some
subject matter in which there is expertise. An
opinion can belong to an area of expertise even
if the expertise is not based on formal education;
there are experts on baseball and on stamps, for
example.

2) The author of the opinion must have the
relevant expertise. It is important to be on guard
against the fallacy of ‘expert fixation’, accepting
someone’s opinion because that person is an
expert, when the expertise is irrelevant to the
opinion expressed.

3) The author must use the expertise in arriving
at the opinion. The relevant data must have been
collected, interpreted, and processed using
professional knowledge and skills.

4) The author must exercise care in applying the
expertise and in formulating the expert opinion.

5) The author ideally should not have a conflict
of interest that could influence, consciously or
unconsciously, the formulated opinion. For
example, the acceptance of gifts from the sales
representative of a pharmaceutical company can
make a physician’s prescription of that com-
pany’s drug more suspect.

6) The opinion should not conflict with the
opinion of other qualified experts. If experts
disagree, further probing is required.

7) The opinion should not conflict with other
justified information. If an expert opinion does
not fit with what the reasoner otherwise knows,
one should scrutinize its credentials carefully
and perhaps get a second opinion.244
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In Texas law, an Appeal to Expert Opinion is
usually a Defeasible Argument, because usually
an expert’s opinion is not binding. Uniroyal
Goodrich Tire Co. v. Martinez, 977 S.W.2d 328,
338 (Tex. 1998) (“The general rule is that opinion
testimony, even when uncontroverted, does not
bind the jury unless the subject matter is one for
experts alone”). In a summary judgment proceed-
ing, if an expert’s opinion is uncontroverted, and 
it is on a subject matter concerning which the trier
of fact must be guided solely by the opinion
testimony of experts, and it is “clear, positive, and
direct, otherwise credible and free from contradic-
tion and inconsistencies, and could have been
readily controverted,” then the expert’s opinion is
conclusive. Otherwise, the expert’s opinion may
be sufficient to support a favorable finding in trial
but the opinion is not conclusive as would be
required for summary judgment.

Walton suggests six Critical Questions:245

Critical Questions

1. Expertise Question: How credible is E as an
expert source?

2. Field Question: Is E an expert in the field that
A is in?

3. Opinion Question: What did E assert that
implies A?

4. Trustworthiness Question: Is E personably
reliable as a source?

5. Consistency Question: Is A consistent with
what other experts assert?

6. Backup Evidence Question: Is E’s assertion
based on evidence?

Walton has expanded the Critical Questions in the
following way246:

1. Expertise Question: How credible is E as an
expert source?

1.1 What is E’s name, job or official capacity,
location, and employer?

1.2 What degrees, professional qualifications
or certification by licensing agencies does
E hold?

1.3 Can testimony of peer experts in the same
field be given to support E’s competence?

1.4 What is E’s record of experience, or other
indications of practiced skill in S?

1.5 What is E’s record of peer-reviewed publi-
cations or contributions to knowledge in
S?

2. Field Question: Is E an expert in the field that
A is in?

2.1 Is the field of expertise cited in the appeal
a genuine area of knowledge, or area of
technical skill that supports a claim to
knowledge?

2.2 If E is an expert in a field closely related to
the field cited in the appeal, how close is
the relationship between the expertise in
the two fields?

2.3 Is the issue one where expert knowledge in
any field is directly relevant to deciding
the issue?

2.4 Is the field of expertise cited an area where
there are changes in techniques or rapid
developments in new knowledge, and if so,
is the expert up-to-date in these develop-
ments?

3. Opinion Question: What did E assert that
implies A?

3.1 Was E quoted in asserting A? Was a refer-
ence to the source of the quote given, and
can it be verified that E actually said A?

3.2 If E did not say A exactly, then what did E
assert, and how was A inferred?

3.3 If the inference to A was based on more
than one premise, could one premise have
come from E and the other from a different
expert? If so, is there evidence of disagree-
ment between what the two experts (sepa-
rately) asserted?

3.4 Is what E asserted clear? If not, was the
process of interpretation of what E said by
the respondent who used E’s opinion
justified? Are other interpretations plausi-
ble? Could important qualifications be left
out?

4. Trustworthiness Question: Is E personally
reliable as a source?

4.1 Is E biased?
4.2 Is E honest?
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4.3 Is E conscientious?

5. Consistency Question: Is A consistent with
what other experts assert?

5.1 Does A have general acceptance in S?
5.2 If not, can E explain why not, and give

reasons why there is good evidence for A?

6. Backup Evidence Question: Is E's assertion
based on evidence?

6.1 What is the internal evidence the expert
used herself to arrive at this opinion as her
conclusion?

6.2 If there is external evidence, e.g. physical
evidence reported independently of the
expert, can the expert deal with this ade-
quately?

6.3 Can it be shown that the opinion given is
not one that is scientifically unverifiable?

Critical Question No. 2, is the lesson in Broders v.
Heise, 924 S.W.2d 148, 152 (Tex. 1996) ("there is
no validity, if there ever was, to the notion that
every licensed medical doctor should be automati-
cally qualified to testify as an expert on every
medical question. Such a rule would ignore the
modern realities of medical specialization."). In
Broders v. Heise the Supreme Court drew the
field of expertise narrowly. 

In life situations, people will often rely upon an
expert’s opinion without going beyond Critical
Question 1 (Expertise), such as a patient who
visits a medical doctor and unquestioningly takes
medication that the doctor prescribes, or the
owner of a car who accepts an auto mechanic’s
statement that the water pump needs to be re-
placed. With a serious recommendation, like a
diagnosis of cancer and a course of chemotherapy,
the patient might explore Critical Question 5
(consistency), by getting a second opinion from
another doctor.

The U.S. Supreme Court issued its opinion in
Daubert v. Merrell Dow Pharmaceuticals, Inc.,
509 U.S. 579, 113 S. Ct. 2786, 125 L.Ed.2d 469
(1993), setting out the following criteria (Daubert
factors) for determining the admissibility of expert
testimony:

Testability: whether it [the evidence, theory or
technique] can be (and has been) tested.

Error Rate: the known or potential rate of error.
Peer Review: whether the theory or technique has

been subjected to peer review and publication.
General Acceptance: the “explicit identification

of a relevant scientific community and an ex-
press determination of a particular degree of
acceptance within that community.”247

The Texas Supreme Court adopted the Daubert
analysis for Texas law in E.I. DuPont de Nemours
& Co. v. Robinson, 923 S.W.2d 549 (Tex. 1995).
In that case, the Texas Supreme Court promul-
gated its own list of criteria for the reliability of
the expert’s methodology:

(i) the extent to which the theory has been or can
be tested;

(ii) the extent to with the technique relies on a
subjective interpretation by the expert;

(iii) whether the theory or technique has been
subjected to peer review or publication;

(iv) the technique’s potential rate of error;
(v) the general acceptance of the theory or tech-

nique in the scientific community; and
(vi) the nonjudicial uses to which the theory or

technique has been put.

Robinson, 923 S.W.2d at 557.

Texas Rule of Civil Procedure 194.2.f (request for
disclosure) and Texas Rules of Evidence 702 and
705, and Texas cases regarding the admissibility
and weight of an expert’s opinion, govern the
admissibility of expert testimony in Texas courts.
For expert testimony to be admissible in a Texas
court, seven conditions must be met. Additionally,
there is some ferment over the issue of whether
the expert must hold a license in Texas in order to
testify in a Texas court:

(1) the expert and her opinions must be timely
disclosed under TRCP 194.2.f;

(2) the expert must be qualified by scientific,
technical, or other specialized knowledge
(TRE 702);
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(3) the expert’s data must provide a sufficient
basis for the expert’s opinion (TRE 705(c)); 

(4) the expert’s methodology must be reliable
(TRE 702); 

(5) the expert’s opinion must be relevant to the
issue in question (TRE 702); 

(6) the expert’s opinion must assist the factfinder
to understand the evidence or determine an
issue (TRE 702); and 

(7) if the expert is testifying about issues of mixed
fact and law, the opinion must be relevant to
the issues and based upon proper legal con-
cepts (Birchfield248).

Critical Questions Under Texas Law

1. Discovery Disclosure Question: Is the discov-
ery disclosure of E and E’s opinions adequate?

2. Qualification Question: Is E an expert on the
subject matter in question?

3. Supporting Evidence Question: Is E’s opinion
supported by adequate data?

4. Methodology Questions: Is E’s methodology
reliable?

5. Relevance Question: Is E’s opinion relevant to
the issue in question?

6. Helpfulness Question: Is E’s opinion helpful
to the fact finder?

7. Definitional Question: Is E using proper legal
concepts?

8. Licensure Question: Does E meet the  neces-
sary licensing requirements, if applicable, in
the State of Texas?

c. Argument From Ignorance. Argument from
Ignorance is the contention that a proposition is
false because it has not been proved, or is true
because it has not been disproved. The Argument
has been identified as a Fallacy. See Section
X.D.16.

Argumentation Scheme for Argument From Igno-
rance249

Major Premise: If A were true, A would be
known to be true.

Minor Premise: A is not known to be true.
Conclusion: A is false.

The Argument has a flavor of Modus Tollens
about it (i.e., denying the Consequent negates the
Antecedent), but the Logic is not deductive be-
cause in most instances the Conditional Proposi-
tion in the Major Premise cannot be proved to be
Valid (i.e., the Consequent is true whenever the
Antecedent is true).

Walton comments: “The major premise is based
on the assumption that there has been a search
through the knowledge base that would contain A
that has supposedly been deep enough so that if A
were there, it would be found.”250

The Argument Scheme is not Fallacious if a
defeasible approach is taken, by saying: “We have
looked for X in enough places, without finding it,
that we can safely assume that X is not there.”

Critical Questions

1. How thorough was the search referred to in
the Major Premise?

2. How thorough must the search be in order to
support the Minor Premise?251

3. Is A susceptible to proof?

Critical Question 3 is not included in Walton’s
scheme, but it should be considered in situations
where the claim is not provable (i.e., the existence
of God, angels, ghosts, etc.). The absence of
evidence cannot be used to justify a Claim when
the Claim is not susceptible to evidentiary confir-
mation in the first place.

3. Arguments From Commitment. An Argu-
ment From Commitment252 takes as a Premise a
proposition to which the audience is committed,
and reasons from that commitment to the Conclu-
sion.

Argumentation Scheme for Argument From Com-
mitment
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Commitment Evidence Premise: It is shown that
person a is committed to proposition A.

Linkage of Commitment Premise: Someone who
is committed to proposition A is usually commit-
ted to proposition B. 

Conclusion: In this instance, person a should be
committed to proposition B.

Critical Questions

1. What evidence supports or contradicts the
assertion that person a is committed to propo-
sition A?

2. What evidence supports or contradicts the
assertion that a person committed to proposi-
tion A is also committed to proposition B.253

a. Argument From Inconsistent Commitment.
An Argument From Inconsistent Commitment254

is an effort to discredit an argument suggested by
a person based on the fact that the person, on a
different occasion, has taken an inconsistent
position. This Argument is called the Fallacy of a
Circumstantial Ad Hominem Attack.

Argumentation Scheme for Argument From Incon-
sistent Commitment

Initial Commitment Premise: Person a says he is
committed to proposition A.255 

Opposed Commitment Premise: Other evidence
shows that person a spoke against proposition A
on an earlier occasion.256

Conclusion: Proposition A should be rejected.257

Critical Questions

1. What evidence shows that person a is commit-
ted to proposition A?

2. What evidence shows that person a was not
committed to proposition A on other occa-
sions?

3. How does this inconsistency, if shown, reflect
on the validity of proposition A?258

4. Arguments Attacking Personal Credibility.
Walton includes in Arguments attacking personal
credibility: Argument from Allegation of Bias,
Poisoning the well by Alleging Group Bias, and

ad Hominem Attacks. Ad Hominem attacks are
discussed below.

a. Ad Hominem Arguments. Ad Hominem
Arguments are designed to discredit a Proposition
by attacking the person who supports the Proposi-
tion. See Section X.D.13&14. A Direct Ad Homi-
nem Attack is a personal attack brought against an
opponent to discredit his argument. A Circumstan-
tial Ad Hominem Attack is an effort to discredit
the Argument by showing that the proponent has
been inconsistent in his/her support of the argu-
ment.

Argumentation Scheme for a Direct Ad Hominem
Argument

Argument Premise: Person a supports proposition 
A.259 

Character Attack Premise: Person a is a person of
bad character.

Conclusion: Proposition A should not be
accepted.260

Critical Questions

1. What evidence supports or weakens the char-
acter attack?

2. Is person a’s character relevant to the validity
of proposition A?

Argumentation Scheme for a Circumstantial Ad
Hominem Argument

Argument Premise: a advocates argument á,
which has proposition A as its conclusion.

Inconsistent Commitment Premise: a is personally
committed to the opposite (negation) of A, as
shown by commitments expressed in her/his
personal actions or personal circumstances
expressing such commitments.

Credibility Questioning Premise: a’s credibility as
a sincere person who believes in his own argu-
ment has been put into question (by the two
premises above).

Conclusion: The plausibility a’s argument á is
decreased or destroyed.261

Critical Questions
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1. Is there a pair of commitments that can be
identified, as shown by evidence, to be com-
mitments of a, and taken to show that a is
practically inconsistent?

2. Once the practical inconsistency is identified
that is the focus of the attack, could it be
resolved or explained by further dialogue, thus
preserving the consistency of the arguer’s
commitments in the dialogue, or showing that
a’s inconsistent commitment does not support
the claim that a lacks credibility?

3. Is character an issue in the dialogue, and more
specifically, does a’s argument depend on
his/her credibility?

4. Is the conclusion the weaker claim that a’s
credibility is open to question or the stronger
claim that the conclusion of a is false?262

Walton distinguishes the Circumstantial ad Homi-
nem Argument from the Argument from Inconsist-
ent Commitment:

The important thing to recognize is that the
difference between argument from inconsistent
commitment and the circumstantial ad hominem
argument is that the latter, but not the former,
contains within it a direct ad hominem argument
that is the basis of it.263

5. Arguments From General Acceptance. An
Argument from General Acceptance seeks to
justify a Claim, not on the merits of the Claim
itself, but rather on the ground that the Claim
should be accepted because it is a widely-held
view. 

a. Argument From Generally Accepted Opin-
ion. An Appeal to Popular Opinion264 appears on
many lists of Fallacies. See Section X.D.17. If
opinion polls reflect that a majority of persons
believe something, then the proponent of an
Argument that relies on that belief will appeal to
popular opinion as evidence that the matter is true.
Walton sometimes calls this Argument an Argu-
ment from Generally Accepted Opinion.

Argumentation Scheme for an Argument From
Generally Accepted Opinion

General Acceptance Premise: X is generally
accepted as true.

Presumption Premise: This general acceptance is
a reason to favor X.

Conclusion: X is likely true.

Walton says that an Appeal to Popular Opinion is
generally weaker than an Appeal to Expert Opin-
ion. For some audiences, however, popular opin-
ion may carry more weight than the opinion of an
expert.

Critical Questions:265

1. What evidence, such as a poll or common
knowledge, supports the claim that X is gener-
ally accepted as true?

2. Is the poll statistically valid?
3. Even if X is generally accepted, are there good

reasons to doubt that X is true?

b. Argument From General Practice. Walton
suggests that an Argument From Popular
Practice266  is a form of Appeal to Popular Opin-
ion. For example, a couple is touring a foreign
country, and decide to rent a bicycle. The question
is whether to ride with the flow of traffic or
against it. One tourist point out that other bicy-
clists are riding with the flow of traffic. The
Argument from Popular Practice suggests that the
couple should also ride with the flow of traffic.

Argumentation Scheme for Argument From Popu-
lar Practice. 

Premise: X is a popular practice among those who
are familiar with the matter.

Premise: The popular practice is evidence of what
is proper.

Conclusion: X is the proper thing to do.

Critical Questions

1. How reliable is the evidence of general prac-
tice?
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2. Is the determination of popular practice a
Hasty Generalization?

D. APPLYING RULES TO CASES. 

1. Arguments Based on Cases. Arguments
Based on Cases seek to persuade by comparing
the situation under review to another familiar
situation or to a representative paradigm case, or
model case, such as an example. This is a form of
Analogical Reasoning.

a. Argument From Example. An Argument
from Example reasons from specific instances
(i.e., facts, stories, examples) to a more general
principle, sometimes called a paradigm. The
argument uses the inference (or in Toulmin's
Model, the Warrant) that what is true of one or
several specific instances is true at a general level,
and therefore is true for other instances, including
the case being argued. Like any generalization
from specific instances, the greater the number of
relevant examples, the stronger the inference that
can be drawn from them. A typical response to
this kind of Argument is the counter-example.
Walton characterizes Argument from Example as
an “inherently weak form of argumentation that
does not confirm a claim conclusively, or even
with probability.”267 It is a matter of degree:  infer-
ring an unlimited generalization from a single
example is weaker than inferring a limited gener-
alization from a large number of relevant exam-
ples.268 An Argument from Example must be
distinguished from using an example to illustrate
a point.269

Argumentation Scheme for Argument From Exam-
ple

In this particular case, the individual a has prop-
erty F and also property G.

a is typical of things that have F and may or may
not also have G.

Therefore, generally, if x has property F, then x
also has property G.

Critical Questions270

1. Is the proposition presented by the example in
fact true?

2. Does the example support the general claim it
is supposed to be an instance of?

3. Is the example typical of the kinds of cases
that the generalization ranges over?

4. How strong is the generalization?
5. Were there special circumstances present in

the example that would impair its generaliz-
ability?

b. Argument From Analogy. Argument from
Analogy271 is an example of “case-based reason-
ing,” where the analytical approach is to compare
similarities and differences between two cases to
see how close they are with regard to the issue in
question. If the cases are close, they will be
treated the same way.

Argumentation Scheme for Argument From Anal-
ogy272

1Similarity Premise: Generally, case C  is similar

2to Case C  in relevant respects.

1Base Premise: X is true (false) in case C .

2Conclusion: X is therefore true (false) in case C .

The Argument From Analogy is Defeasible, since

1the relevant dissimilarities between case C  and

2case C  may outweigh the relevant similarities.

Critical Questions273

1. Are the comparison points relevant to the
issue at hand? 

12. Are there dissimilarities between case C  and

2case C  that would tend to undermine or out-
weigh the force of the similarities?

3 23. Is there a case C  that is similar to case C , but
in which X is false?

Question 3 involves finding a counter-analogy to

1 2the analogy between case C  and case C . Walton
considers Question 2 to be the most important in
evaluating an Argument From Analogy.274 

c. Argument From Precedent. An Argument
from Precedent is the familiar Argument in law
that the outcome of the current court case is
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affected by, or even determined by, an earlier
Court decision.

Argumentation Scheme For Argument From
Precedent275

1Previous Case Premise: C  is a previously de-
cided case with precedential weight.

1Previous Ruling Premise: In case C , rule R was
applied and produced finding F.

2New Case Premise: C  is a new case that has not
yet been decided.

2 1Similarity Premise: C  is similar to C  in relevant
respects.

2Conclusion: Rule R should be applied to C  and
produce finding F.

Critical Questions276

1 21. Are there differences between C  and C  that
would tend to undermine the force of the
similarity cited?

12. Is A true (false) in C ?

33. Is there some other case C  that is also similar

1to C , but in which A is false (true)?

2. Defeasible Rule-Based Arguments. Defeasi-
ble Rule Based Arguments include Argument
from an Established Rule, Argument from an
Exceptional Case, and Argument from Pleas for
Excuse.

a. Argument From an Established Rule. An
Argument from an Established Rule appeals to a
controlling rule to justify a position. However,
some rules can be supplanted by other rules, and
for some rules there are exceptions.

Major Premise: In situations involving A, rule R
applies and determines the outcome.

Minor Premise: This is a situation involving A.
Conclusion: Therefore rule R applies and deter-

mines the outcome of this situation.

1. Are there other established rules that might
conflict with, or override, rule R?

2. Is this case an exception to rule R?

b. Argument from an Exceptional Case.

Major Premise: Generally, if an item has property
F it also has property G.

Minor Premise: In this case, item a has property
F but not property G.

Conclusion: Ths case represents an exception to
the rule.

3. Verbal Classification Arguments.

a. Argument From Verbal Classification.
Walton says that an Argument from Verbal Clas-
sification277 concludes that a particular thing has
a certain property because it can be classified
under a broader category of things that have this
quality. This is the essence of a Categorical
Syllogism. See Section VI.A.1. Walton suggests
that Arguments From Analogy, as used in law, are
Arguments from Classification.278

Argumentation Scheme for Argument From Ver-
bal Classification

Classification Premise: Items with property F can
be classified as having property G.

Individual Premise: Item a has property F.
Conclusion: Item a has property G.

Critical Questions

1. What is the degree of certainty that items with
property F also have property G. 

2. What is the evidence for and against item a
having property F?

Disputes over definitions fall into this category.
Some arguments turn on whether an item fits
within a particular definition, from which certain
consequences flow. Parties disputing a definition
are often actually attempting to include an item
within a category, or to exclude it from the cate-
gory, because of the consequences that flow from
such a categorization. See The Role of Reasoning
and Persuasion in the Legal Process, Section
XIV.C.12.

b. Argument From Vagueness of a Verbal
Classification. An Argument from Vagueness of
Verbal Classification claims that, because a verbal
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classification is too vague, it therefore cannot be
applied.

c. Argument From Definition to Verbal Clas-
sification. A definition is a passage that explains
the meaning of a word or term using other words
that are more familiar. A “persuasive definition”
is a definition designed to influence the audience's
attitudes or feelings about the subject. See The
Role of Reasoning and Persuasion in the Legal
Process, Section XXIII.C.12. Aristotle described
Reasoning from Definition as a correlation be-
tween a defined name and an explanation of that
name. Viewed as an Enthymeme, the Major
Premise is the defined term, and the Minor Prem-
ise is the features, or qualities, or aspects, that
bring something within the scope of the definition.
Walton offers this Argumentation Scheme:

Argumentation Scheme for Argument From Defi-
nition to Verbal Classification

Definition Premise: a fits definition D.
Classification Premise: For all x, if a fits defini-

tion D, then x can be classified as having prop-
erty G.

Conclusion: a has property G.279

4. Chained Arguments Connecting Rules and
Cases. Chained Arguments are Arguments
consisting of a series of linked propositions.

a. Argument From Gradualism. An Argument
from Gradualism starts with action A, and through
a series of Modus Ponens steps shows that A leads
to B, a horrible result. Using Modus Tollens, the
arguer moves back through the chained Condi-
tional Propositions until the initial action A is
negated.280

b. Precedent Slippery Slope Argument. In his
book SLIPPERY SLOPE ARGUMENTS, Walton
describes the Precedent Slippery Slope Argument
as the argument that allowing an exception to an
established rule will set a dangerous precedent,
and the first step in that direction will lead to a
horrible result.281 Walton offers three more forms
of argument beyond this simple dangerous prece-

dent argument. Walton offers the arbitrary results
argument, where once we set the precedent there
will not be a non-arbitrary and clear criterion to
draw a new line.282 A third Precedent Slippery
Slope Argument asserts that, although each indi-
vidual consequence from the decision may be
acceptable, taken as a whole the group in its
entirety is an unacceptable consequence.283 The
fourth category is that the initial precedent would
grant additional authority to the decision-maker,
or an institution, that would lead to a sequence of
bad results.284

c. Slippery Slope Argument. A Slippery Slope
Argument285 is a type of Argument From Conse-
quences, that a proposed action (or inaction) will
lead to a condition that will lead to another condi-
tion that will lead to an undesirable consequence.
The Slippery Slope Argument has a recursive
feature that applies over and over again in a
repeating process. And it concludes by working
backwards from the negative result, in Modus
Tollens fashion, to a negation of the proposed
action (or inaction).

Argumentation Scheme for the Slippery Slope
Argument

First Step Premise: The question is whether to

0perform action A .

0Recursive Premise: Performing action A  would

1plausibly lead to A , which would plausibly lead

2 nto A , and so on, through A .

nBad Outcome Premise: A  is an undesirable
outcome.

0Conclusion: Action A  should not be taken.

In evaluating a Slippery Slope Argument, the
second Premise must be examined closely. Is the
recursive process likely to occur? The maxim that
“a chain is only as strong as its weakest link”
comes to mind. Regarding the third Premise, is the
predicted outcome really undesirable, or might it
be desirable from a different perspective? For
example, in raising a child, no parent wants their
child to suffer pain or disappointment. But allow-
ing the child to experience short term pain or
disappointment may have the long-run benefit of
teaching the child an important lesson. If the
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likelihood of the ultimate outcome is uncertain at

0step A , it is important to ask whether the recur-
sive process can be halted or altered in case the
undesirable outcome does become more likely,

0which would allow step A  to be taken with
relative safety.

Critical Questions286

1. What are all of the intervening propositions in

0 nthe sequence from A  to A  that are given?
2. What other steps are required to make the

0 nprocession from A  to A  plausible?
3. What are the weakest links in the recursive

sequence, and what Critical Questions can be
asked about each of those links?

The distinction between an Argument from Nega-
tive Consequences and a Slippery Slope Argument
is the recursive feature of the Slippery Slope
Argument, which is not present in the Argument
from Negative Consequences.287

In his 1993 book SLIPPERY SLOPE ARGUMENTS,
Walton offers six basic tactics to meet a Slippery
Slope Argument.288 

(1) The negative consequences will never come to
pass; attacks the weakest link.

(2) The future is uncertain; who knows what the
future may hold?

(3) Modify the goal to eliminate the negative
consequences.

(4) Stress positive consequences that outweigh the
negative.

(5) Choose alternative means of achieving the
goal without the negative consequences.

(6) Argue that not taking the proposed action will
have even greater negative consequences.

One critic of Walton’s analysis of Slippery Slope
Arguments, Wibren van der Burg of the Univer-
sity of Ulricht, who is primarily concerned with
issues in Bioethics such as euthenasia, suggests
that the power of Slippery Slope Arguments is
often based on emotional appeal. He finds that, in
biomedicine at least, Slippery Slope Arguments
are often strongly dependent on controversial
perceptions and constructions of reality.289 Van

der Burg’s criticism should not be of Walton in
particular, but rather of the exclusive focus on the
rational aspects of argument that are characteristic 
of modern argumentation theory generally. Mod-
ern argumentation theory focuses on the Logos
mode of persuasion, and doesn’t so much concern
itself with the Ethos and Pathos modes of persua-
sion identified by Aristotle. See Section V.A & B.

XII. PRIMA FACIE EVIDENCE, PRESUMP-
TIONS, AND THE BURDEN OF PROOF. 

1. Understanding Prima Facie Evidence.
Clarence Guittard, Chief Justice of the Dallas
Court of Appeals, wrote this about the legal term
“prima facie evidence”:

“Prima facie evidence” is a phrase with no
fixed meaning. Sometimes it means evidence
raising a presumption; that is, proof establish-
ing the existence of the fact at issue as a mat-
ter of law if no opposing evidence is offered.
In other contexts it means proof that merely
entitles the proponent to go to the jury on the
existence of the fact at issue if no opposing
proof is offered.

Valley Forge Life Insurance Co. v. Republic
National Life Insurance Co., 579 S.W.2d 271, 276
(Tex. Civ. App.—Dallas 1978, writ ref'd n.r.e.).
The terms “prima facie evidence” and “prima
facie case” are scattered throughout Texas stat-
utes, rules of procedure, and case law. In recent
years, legislators and courts have come to use the
term “presumption” in lieu of prima facie in some
instances. And the term “presumption” itself can
only be understood in the context of burdens of
proof, both the burden of producing evidence and
the burden of persuasion.

Because of this, an appreciation of the differences
between prima facie evidence, presumptions, and
the burden of proof, is an advantage in formulat-
ing and attacking legal arguments. In a court case,
the outcome is affected by presumptions and
burdens of proof, and in some instances by the
standards for a prima facie case.

67



The Role of Reasoning in Constructing a Persuasive Argument Chapter 11

As noted above, the terms “prima facie evidence”
and “prima facie case” are frequently used in law,
but they do not have a consistent meaning. Prima
facie evidence can be:

(i) legally sufficient evidence that, at trial, is
sufficient to require that a contention be sub-
mitted to the fact finder, meaning sufficient to
overcome a directed verdict; in the event of an
appeal, the prima facie evidence constitutes
legally sufficient evidence, avoiding a reversal
and rendition (i.e., amounts to more than a
scintilla of evidence);290

(ii) factually sufficient evidence that, at trial, is
not only sufficient to require submission to
the fact finder, but is also sufficient to sup-
port a favorable finding, thus avoiding both
a new trial and reversal and remand on
appeal;

(iii) defeasibly conclusive evidence that, at trial,
shifts the burden of producing evidence to
the opposing party, so that the proponent is
entitled to a directed verdict on the issue
unless the opponent introduces contrary
evidence; but in the face of contrary evi-
dence, the prima facie nature of the original
evidence vanishes, turning what was prima
facie evidence into ordinary evidence to be
weighed by the fact finder along with all
other evidence. This is equivalent to a
rebuttable presumption.

In Duncan v. Butterowe, Inc, 474 S.W.2d 619, 621
(Tex. Civ. App.–Houston [14  Dist.] 1971, noth

writ), the court said:

Prima facie evidence is evidence that, until its
effect is overcome by other evidence, will
suffice as proof of a fact in issue. In other
words, a prima facie case is one that will entitle
a party to recover if no evidence to the contrary
is offered by the opposite party.

This use of “prima facie evidence” fits in category
(iii) above, and amounts to a rebuttable presump-
tion.

In Thomas v. State, 474 S.W.2d 692, 694-695
(Tex. Crim. App. 1972), the court considered a
speeding conviction where the jury was charged
that driving in excess of the speed limit was
“prima facie evidence that that speed is not rea-
sonable or prudent and that it is unlawful.” Id. at
693-94. The court reversed the conviction for
failure to define the term “prima facie evidence.”
The court described prima facie evidence as
“some evidence, if it is believed, that the accused
was driving at a speed greater than was reasonable
and prudent.” Id. at 695. The court continued: “No
particular weight is assigned prima facie evidence
by law except that the jury may find a verdict
based on it.” Id. at 695. This use of “prima facie
evidence” would fit in category (ii) above (i.e.,
factually sufficient).

In Evans v. State, 623 S.W.2d 924 (Tex. Crim.
App. 1981), the court considered a Penal Code
provision that possession of a gambling device is
prima facie evidence of the intent to further
gambling. Id. at 927. The court analyzed a re-
pealed section of the Texas Penal Code describing
a “prima facie case” as evidence warranting
submission of the case to the jury. Id. at 928. The
repealed Penal Code provision was a control
device for the trial court that was not to be men-
tioned in the jury charge. Id. In this case, the trial
court instructed the jury that possessing a gam-
bling device (bingo cards) was prima facie evi-
dence of the intent to further gambling. The trial
court also told the jury that, if it found beyond a
reasonable doubt that the defendant possessed a
gambling device, then it must find, without further
evidence, intent to further gambling. Id. at 926-27.
The appellate court reversed, holding that the
instruction abridged the defendants’ right not to
testify. Id. at 929. The trial court thus fit the prima
facie evidence in category (iii) above, while the
Court of Criminal Appeals fit the prima facie
evidence referred to in the statute into category
(ii).

Texas Probate Code § 52, regarding “Recorded
Instruments as Prima Facie Evidence,” provides:

(a) A statement of facts concerning the family
history, genealogy, marital status, or the identity
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of the heirs of a decedent shall be received in a
proceeding to declare heirship, or in a suit
involving title to real or personal property, as
prima facie evidence of the facts therein stated,
if the statement is contained in either an affida-
vit or any other instrument legally executed and
acknowledged or sworn to before, and certified
by, an officer authorized to take acknowledg-
ments or oaths as applicable, or any judgment of
a court of record, and if the affidavit or instru-
ment has been of record for five years or more
in the deed records of any county in this state in
which such real or personal property is located
at the time the suit is instituted, or in the deed
records of any county of this state in which the
decedent had his domicile or fixed place of
residence at the time of his death. If there is any
error in the statement of facts in such recorded
affidavit or instrument, the true facts may be
proved by anyone interested in the proceeding in
which said affidavit or instrument is offered in
evidence.

This statutory provision, which also creates
exception to the heresay rule, fits within category
(ii) above.

Tex. R. Civ. P. 21a governs the methods of serv-
ing on opposing counsel of pleadings, motions
and other items filed in a pending lawsuit. The
Rule requires an attorney to certify to the court
compliance with this requirement, which typically
occurs in a certificate of service. Rule 21a pro-
vides:

. . . A certificate by a party or an attorney of
record, or the return of an officer, or the affida-
vit of any person showing service of a notice
shall be prima facie evidence of the fact of
service. Nothing herein shall preclude any party
from offering proof that the notice or instrument
was not received, or, if service was by mail, that
it was not received within three days from the
date of deposit in a post office . . . , and upon so
finding, the court may extend the time for taking
the action required of such party . . . .

Although expressed in terms of “prima facie
evidence,” this Rule essentially sets out a rebutta-

ble presumption that shifts the burden of produc-
ing evidence to the party who claims not to have
received notice. Ruiz v. Nicolas Trevino Forward-
ing Agency, Inc., 888 S.W.2d 86, 88 (Tex. App--.
San Antonio 1994, no writ). The Rule itself does
not make it clear whether the presumption van-
ishes or endures in the face of contrary evidence.
However, the Supreme Court has held that the
presumption vanishes as a rule of law, but the
facts underlying the presumption continue to have
evidentiary import. Southland Life Ins. Co. v.
Greenwade, 159 S.W.2d 854, 857-58 (Comm'n
App.1942, opinion adopted). This brings this rule
within category (iii) above.

Motions for new trial after a default judgment
involve prima facie proof. “The motion for new
trial must allege Facts which in law would consti-
tute a defense to the cause of action asserted by
the plaintiff, and must be supported by affidavits
or other evidence proving prima facie that the
defendant has such meritorious defense . . .
‘[S]uch new trial should not be denied upon any
consideration of counter-affidavits or contradic-
tory testimony offered in resistance to such mo-
tion.’” Ivy v. Carroll, 407 S.W.2d 212, 214 (Tex.
1966).

Something similar occurs with the preliminary
hearing required in a bill of review proceeding
under Baker v. Goldsmith, 582 S.W.2d 404,
408-09 (Tex. 1979). The bill-of-review plaintiff
must plead sworn facts showing fraud, accident,
or official mistake, unmixed with the bill of
review plaintiff’s negligence. Then the bill-of-
review plaintiff must allege a defense and “pres-
ent prima facie proof to support the contention.”
Id. at 408. 

The relevant inquiry is not whether "the result
would probably be different" on retrial as some
Texas cases have indicated. Such a test would
require the court to weigh the evidence. Rather,
a prima facie meritorious defense is made out
when it is determined that the complainant's
defense is not barred as a matter of law and that
he will be entitled to judgment on retrial if no
evidence to the contrary is offered. This is a
question of law for the court. . . .  Prima facie
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proof may be comprised of documents, answers
to interrogatories, admissions, and affidavits on
file along with such other evidence that the trial
court may receive in its discretion. The bill of
review defendant may respond with like proof
showing that the defense is barred as a matter of
law, but factual questions arising out of factual
disputes are resolved in favor of the complainant
for the purposes of this pretrial, legal determina-
tion. If the court determines that a prima facie
meritorious defense has not been made out, the
proceeding terminates and the trial court shall
dismiss the case. [Citations omitted]

Id. at 408-09.

2. Presumptions and Burdens of Proof. In
recent years, courts and legislators have moved
away from using the terms “prima facie evidence”
and a “prima facie case” and have moved toward
speaking in terms of “presumption” instead. In
retrospect, it can be seen that the term “prima
facie evidence” was sometimes used to describe
what we now call a presumption, or a legally
sanctioned inference. For example, a statute
saying that possession of gambling paraphernalia
was prima facie evidence of an intent to further
gambling really meant that possession of gam-
bling paraphernalia gave rise to a permissible
inference of the intent to further gambling. The
case of Evans v. State, discussed in the preceding
subsection, noted this transition from prima facie
evidence to presumption in this Section of the
Texas Penal Code. Nowadays, a presumption can
either (i) regulate the burden of persuasion at trial,
(ii) regulate the burden of producing evidence at
trial; (iii) provide a permissible inference for the
fact finder, or (iv) provide a mandatory inference
for the fact finder. 

a. Presumptions That Fix the Burden of
Persuasion. Some presumptions serve to assign
the burden of persuasion. Such is the role of the
presumption of innocence, that puts upon the
government the burden of producing evidence and
securing a finding that a crime was committed.
Tex. Penal Code § 2.01. The presumption of
sanity requires the defendant in a criminal pro-
ceeding to produce evidence and secure a finding

of insanity based upon a preponderance of the
evidence, to be acquitted from a criminal offense
that has otherwise been proven. Tex. Penal Code
§ 2.04 & 8.01. In ordinary civil proceedings, by
convention the initial burden of proof is put upon
the party seeking judicial relief, who must pro-
duce evidence and persuade the fact finder to find
against the defendant, if the plaintiff is to win the
case. In a Texas child custody case, Tex. Fam.
Code § 151.131(b) establishes a rebuttable pre-
sumption that both parents should be named
managing conservators, which puts the burden of
production and persuasion on the party trying to
deny a parent such status. Tex. Fam. Code
§ 153.252 establishes a rebuttable presumption
that the Standard Possession Order provides
reasonable minimum possession by a non-custo-
dial parent. Tex. Fam. Code § 154.122(a) estab-
lishes a presumption that child support set in
accordance with the child support guidelines is in
the best interest of the child. Tex. Fam. Code
§ 153.433(a)(2) establishes a presumption that a
parent’s decision regarding grandparent access is
in the child’s best interest, and casts upon the
grandparent seeking access to prove that denial of
grandparent access would significantly impair the
child’s physical health or emotional well-being.
These are all instances of presumptions that fix
the initial burden of proof.

The Texas Penal Code describes the role of
presumptions in Tex. Penal Code § 2.05, and three
judges on the Texas Court of Criminal Appeals
explored the role of presumptions in criminal
cases in the Plurality Opinion, the Concurring
Opinion, and the Dissenting Opinion, in Madrid v.
State, 595 S.W.2d 106 (Tex. Crim. App. 1980).

b. Burden of Producing Evidence. The party
who has the initial the burden of persuasion also
has the initial burden of producing evidence. That
party will lose if it fails to produce the evidence
necessary to require that the case be submitted to
the fact-finder. In the ordinary case, when the
party meets this initial burden of producing evi-
dence, then the fact-finder must decide the case
based on the evidence presented by both sides.
Sometimes, however, the evidence presented will
trigger a presumption that has the effect of shift-
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ing the burden of producing evidence to the
opposite party. In that situation, the opposite party
will lose if it doesn’t meet its newly-acquired
burden of producing evidence. If the opposite
party meets this burden to produce evidence
rebutting the presumption, then it is said that the
presumption “vanishes,” so that the fact finder
must consider both parties’ evidence without a
presumption.

The Texas Supreme Court described the role of
presumptions in General Motors Corporation v.
Saenz, 873 S.W.2f 353, 359 (Tex. 1993):

The presumption [in this case] is subject to the
same rules governing presumptions generally.
Its effect is to shift the burden of producing
evidence to the party against whom it operates.
. . . Once that burden is discharged and evidence
contradicting the presumption has been offered,
the presumption disappears and "is not to be
weighed or treated as evidence." . . . .  The
evidence on the issue is then evaluated as it
would be in any other case. . . .  The presump-
tion has no effect on the burden of persuasion. .
. .  The facts upon which the presumption was
based remain in evidence, of course, and will
support any inferences that may be reasonably
drawn from them. . . . . [Citations omitted.]

(1) Special Appearance. Making a special ap-
pearance to challenge long-arm jurisdiction
involves a shifting burden of proof. In Kelly v.
General Interior Const., Inc., 301 S.W.3d 653,
658 (Tex. 2010), the Supreme Court said:

Our special-appearance jurisprudence dictates
that the plaintiff and the defendant bear shifting
burdens of proof in a challenge to personal
jurisdiction. We have consistently held that the
plaintiff bears the initial burden to plead suffi-
cient allegations to bring the nonresident defen-
dant within the reach of Texas's long-arm stat-
ute. See id. at 337; Moki Mac, 221 S.W.3d at
574; Am. Type Culture Collection, Inc. v.
Coleman, 83 S.W.3d 801, 807 (Tex. 2002);
BMC Software, 83 S.W.3d at 793; McKanna v.
Edgar, 388 S.W.2d 927, 930 (Tex. 1965). Once
the plaintiff has pleaded sufficient jurisdictional

allegations, the defendant filing a special ap-
pearance bears the burden to negate all bases of
personal jurisdiction alleged by the plaintiff.
E.g., Retamco Operating, 278 S.W.3d at 337.
Because the plaintiff defines the scope and
nature of the lawsuit, the defendant's corre-
sponding burden to negate jurisdiction is tied to
the allegations in the plaintiff's pleading. [Foot-
note omitted.]

(2) Summary Judgment. Another example is the
summary judgment process:

In a traditional motion for summary judgment,
the movant carries the burden of establishing
that no material fact issue exists and that it is
entitled to judgment as a matter of law. M.D.
Anderson Hosp. & Tumor Inst. v. Willrich, 28
S.W.3d 22, 23 (Tex. 2000) (per curiam). Once
the movant produces sufficient evidence conclu-
sively establishing its right to summary judg-
ment, the burden of proof shifts to the
nonmovant to present evidence sufficient to
raise a fact issue. Centeq Realty, Inc. v. Siegler,
899 S.W.2d 195, 197 (Tex. 1995).

General Agents Ins. Co. of America, Inc. v. El
Naggar, 2011 WL 1643575, *14 (Tex. App.--
Houston [14 Dist.] 2011, no pet.).

(3) Child Support for Underemployed. A
burden shifting occurs in setting child support, as
stated in Iliff v. Iliff, 2011 WL 1446725, *5 (Tex.
April 15, 2011):

A parent who is qualified to obtain gainful
employment cannot evade his or her child
support obligation by voluntarily remaining
unemployed or underemployed. See Eggemeyer
v. Eggemeyer, 535 S.W.2d 425, 427–28 (Tex.
Civ. App.--Austin 1976), aff'd, 554 S.W.2d 137
(Tex. 1977). Concurrently, the court must con-
sider “a parent's right to pursue his or her own
happiness,” In re E.A.S., 123 S.W.3d 565, 570
(Tex. App.--El Paso 2003, pet. denied), with a
parent's duty to support and provide for his or
her child. The court must engage in a
case-by-case determination to decide whether
child support should be set based on earning
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potential as opposed to actual earnings. Once
the obligor has offered proof of his or her cur-
rent wages, the obligee bears the burden of
demonstrating that the obligor is intentionally
unemployed or underemployed. The burden then
shifts to the obligor, if necessary, to offer evi-
dence in rebuttal. [Footnote omitted]

(4) Establishing Privilege. The burden shifts in
connection with asserting a privilege:

The party claiming privilege bears the burden of
producing evidence to support its contention
that the documents in question qualify for the
privilege claimed as a matter of law. Id. If the
party asserting a medical records privilege
submits sufficient evidence, the burden shifts to
the other party to either controvert the evidence,
show that the privilege was waived, or show that
the documents were made in the ordinary course
of business.

In re Methodist Hosp., 982 S.W.2d 112, 114 (Tex.
App.--Houston [1st Dist.] 1998, orig. proceeding).

(5) Spoliation Instruction. Where a party has
destroyed evidence, a court has discretion to give
a spoliation instruction to the jury. In Trevino v.
Ortega, 969 S.W.2d 950, 960 (Tex. 1998), the
Supreme Court recognized two different levels of
severity of such instructions:

Depending on the severity of prejudice resulting
from the particular evidence destroyed, the trial
court can submit one of two types of presump-
tions. . . . The first and more severe presumption
is a rebuttable presumption. This is primarily
used when the nonspoliating party cannot prove
its prima facie case without the destroyed evi-
dence. . . . The trial court should begin by in-
structing the jury that the spoliating party has
either negligently or intentionally destroyed
evidence and, therefore, the jury should presume
that the destroyed evidence was unfavorable to
the spoliating party on the particular fact or
issue the destroyed evidence might have sup-
ported. Next, the court should instruct the jury
that the spoliating party bears the burden to
disprove the presumed fact or issue. . . . This

means that when the spoliating party offers
evidence rebutting the presumed fact or issue,
the presumption does not automatically disap-
pear. It is not overcome until the fact finder
believes that the presumed fact has been over-
come by whatever degree of persuasion the
substantive law of the case requires. . . . [Cita-
tions omitted.]

(6) Trespass on Real Property. There is a shift-
ing burden when a plaintiff sues a defendant for
trespassing on land:

The courts have uniformly held that once a
plaintiff proves right of ownership of the prop-
erty or a lawful right of possession and an entry
by the defendant, the burden of proof falls on
the defendant to then plead and prove consent or
license as justification for the entry.

Cain v. Rust Indus. Cleaning Servs., 969 S.W.2d
464, 470 (Tex. App.--Texarkana 1998, pet. de-
nied).

3. The California Legislature Shines a Light
on the Subject. In California Evidence Code
§§ 500 - 607, the California Legislature describes
the role of presumptions and inferences and
burdens of proof in trials in that state:

550. (a) The burden of producing evidence as to
a particular fact is on the party against whom
a finding on that fact would be required in
the absence of further evidence.

(b) The burden of producing evidence as to a
particular fact is initially on the party with the
burden of proof as to that fact.

600. (a) A presumption is an assumption of fact
that the law requires to be made from an-
other fact or group of facts found or other-
wise established in the action. A presump-
tion is not evidence.

(b) An inference is a deduction of fact that
may logically and reasonably be drawn from
another fact or group of facts found or other-
wise established in the action.

72



The Role of Reasoning in Constructing a Persuasive Argument Chapter 11

601. A presumption is either conclusive or
rebuttable. Every rebuttable presumption is
either (a) a presumption affecting the burden
of producing evidence or (b) a presumption
affecting the burden of proof.

602.  A statute providing that a fact or group of
facts is prima facie evidence of another
fact establishes a rebuttable presumption.

603.  A presumption affecting the burden of
producing evidence is a presumption
established to implement no public policy
other than to facilitate the determination of
the particular action in which the
presumption is applied.

604.  The effect of a presumption affecting the
burden of producing evidence is to require
the trier of fact to assume the existence of
the presumed fact unless and until
evidence is introduced which would
support a finding of its nonexistence, in
which case the trier of fact shall determine
the existence or nonexistence of the
presumed fact from the evidence and
without regard to the presumption.
Nothing in this section shall be construed
to prevent the drawing of any inference
that may be appropriate.

605. A presumption affecting the burden of proof
is a presumption established to implement
some public policy other than to facilitate
the determination of the particular action in
which the presumption is applied, such as
the policy in favor of establishment of a
parent and child relationship, the validity of
marriage, the stability of titles to property, or
the security of those who entrust themselves
or their property to the administration of
others.

606. The effect of a presumption affecting the
burden of proof is to impose upon the
party against whom it operates the burden
of proof as to the nonexistence of the
presumed fact.

607.  When a presumption affecting the burden
of proof operates in a criminal action to
establish presumptively any fact that is
essential to the defendant's guilt, the
presumption operates only if the facts that
give rise to the presumption have been
found or otherwise established beyond a
reasonable doubt and, in such case, the
defendant need only raise a reasonable
doubt as to the existence of the presumed
fact.291

Presumptions affecting the burden of producing
evidence are listed in Sections 630-647;
presumptions affecting the burden of proof (i.e.,
burden of persuasion) are listed in Sections
660-670.

The Hawaiian Legislature also has adopted
statutory rules of evidence that grapple with
presumptions and burdens of proof, similar to
California’s but with some important changes.
The Hawaii Legislature also adopted Commentary
which is helpful in understanding the way
presumptions and burdens of proof operate in
Hawaiian courts, and can help us to sort through
our concepts here in Texas.292

4. The Continued Vitality of Prima Facie
Evidence as a Control Device. While the modern
understanding of presumptions is slowly replacing
prima facie evidence as a vehicle to describe
permissible and mandatory inferences, the concept
of a prima facie case is still useful in describing
the quantum of the evidence that entitles the
proponent to have its case submitted to the fact
finder. This right exists for a plaintiff seeking to
establish a claim, and the right of a defendant
seeking to establish an affirmative defense. The
concept applies to the non-movant in a traditional
summary judgment proceeding, who is entitled to
a conventional trial if it can prove a prima facie
case (i.e., a fact issue) through the summary
judgment evidence. The prima-facie-case concept
also applies to authenticating an exhibit under
Tex. R. Evid. 901, where the authentication
requirement is met by “evidence sufficient to
support a finding that the matter in question is
what its proponent claims.”
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