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Negotiating a Family Law Case

by

Richard R. Orsinger
Board Certified in Family Law
& Civil Appellate Law by the

Texas Board of Legal Specialization 

I. INTRODUCTION.   There is no right or wrong
way to negotiate a family law case. There are just
different ways. Each lawyer has his/her own
negotiating style. Different clients needs different
approaches to resolving their family law cases.
Different issues in different cases require different
approaches to settlement. This paper sets out some
general perceptions garnered from 35 years of
negotiating family law cases. They may apply, or might
be adapted, to cases you handle in your family law
practice.

II. THE DISADVANTAGES OF MAKING AN
OFFER PRIOR TO MEDIATION.  Some clients
want to settle a case early on by making what they
think is a generous offer that the client expects the
other to readily accept. While attempting to settle a
case through lawyer-to-lawyer negotiations might work
in some cases, I have come to believe that, if a case is
likely to end up in mediation, it is better not to make
what your client thinks is a reasonable settlement offer
in advance of mediation. No matter how reasonable the
offer may be, no matter how fair you try to be, if such
an offer is rejected without a similarly-reasonable
counteroffer, then if you show up for mediation and try
to back track on your pre-mediation offer, your
opponent will react negatively. You may be accused of
bad faith, there may be threats to end the mediation,
etc.  If you make a reasonable offer prior to mediation,
and the case does not settle, and your opponent opens
with a mediation offer that is unreasonably favorable to
them, you may find yourself having to close the gap
between your reasonable pre-mediation offer and their
unreasonable first offer made during mediation. In
other words, instead of moving from two extremes to
the middle, you may end up having to find a
compromise point between your middle ground and the
opposing party’s extreme. Not all cases work this way,
but be very cautious if you are going to make a
settlement offer before mediation.

III. THE IMPORTANCE OF HAVING UP-TO-
DATE FINANCIAL INFORMATION FOR
MEDIATION.  It is unfortunate but true that many
times lawyers and clients show up at mediation with
out-of-date financial information. Without having very
current account balances and net payoff figures for
mortgages, and current credit card balances, and an
idea of whether income taxes are current or overpaid or
underpaid, settling the case is by necessity based on
approximation, and sometimes it later turns out that
there is an unpleasant surprise when the account
balances and credit card balances become known. It is
a time waster to have to spend the early part of the
mediation going online to check account balances. This
work can be done prior to mediation, so that the time
spent together in the mediation is dedicated to
settlement and not discovery.

IV. THE IMPORTANCE OF PREPARING YOUR
FIRST AND SECOND OFFERS PRIOR TO
ARRIVING AT MEDIATION.  Another time waster
for mediation is the lawyer-client team who shows up
without a first offer in mind. The mediator must spend
the early hours of the mediation trying to assess the
parties’ estate and to formulate a first offer. It is much
better to arrive at mediation having already worked out
with the client a first offer. This first offer can be, and
perhaps should be, based on your best day in court. An
offer that is better than your best day in court is a
wasted offer, that will not be taken seriously by your
opponent, once they understand it. If you have
accurately identified the triable issues, and
hypothesized the different outcomes based on how the
court might rule on various claims, you should be able
to identify your best day in court, and formulate an
offer based on that outcome. You can then begin to
trade away your weaker contentions as the mediation
progresses, so that your offers approach an outcome
that is more likely the result of a trial. I prefer to have
a first and second offer worked out with the client
before arriving at mediation. The mediators appreciate
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that, since they can start the negotiation process that
much earlier in the day. Many mediations begin with
the mediator meeting with one side for several hours,
which means that they haven’t thought through their
choices enough prior to mediation.

V. THE DISADVANTAGES OF DEVELOPING
A RIGID BOTTOM LINE POSITION BEFORE
MEDIATION STARTS.  While there is a definite
benefit to having an opening offer, and even a second
offer, worked out between you and your client before
mediation starts, by the same token there can be
disadvantages to developing a hard “bottom line”
settlement position that you will not abandon no matter
what. The mediator may point up weaknesses in your
case that you or your client did not give sufficient
credence to in advance of mediation, or may point up
strengths that the other side has in the law or the facts
that you did not appreciate in advance of mediation.
Whenever a client says “I will not settle for more than
. . . ,” or “I will not accept less than . . . ,” it is
appropriate to gently suggest that it is not always best
to adopt a rigid position before you hear the full story
from the other side, and have the advantage of hearing
the mediator’s take on the issues in the case. Having
said that, it may be helpful to some clients to have a
“soft” bottom line going into mediation. If this “soft”
bottom line is developed from a thorough assessment of
your best and worst days in court, and an assessment of
likely outcomes of a trial and any follow-up
enforcement difficulties, then such a bottom line can
help the client to be more comfortable accepting a
settlement offer that is better than this bottom line. If
the bottom line is too extreme, however, it can create a
blockage if a settlement better than or equal to this
bottom line cannot be achieved.

VI. WHETHER TO TELL THE MEDIATOR
YOUR TRUE SETTLEMENT GOAL.  Whether to
let the mediator know your true settlement goal is a
very tricky question. If the mediator knows the goal
you are trying to reach, s/he can conduct the mediation
in a way that may help you reach that target. On the
other hand, if the opposing party would be willing to go
farther than your offer requires, you may never find
that out if the mediator is only pushing them to reach
your target. Whether to tell the mediator your true
settlement goal depends a lot on how the mediator
operates. If you know the mediator well, and
understand their mediation technique, then perhaps you
can share your true settlement goal. If you are not sure
of how the mediator operates, then it is probably better
to keep your true settlement goal to yourself.

VII. WHEN TO HAVE A FORENSIC
ACCOUNTANT AVAILABLE TO YOU IN
MEDIATION. Not every divorce property division
requires the assistance of a forensic accountant. If the
moneymaker(s) is a W-2-wage earner, and owns no
interest in a closely-held business, and has no tricky
deferred compensation arrangements with the
employer, and all assets can be readily valued using the
Wall Street Journal or the Internet, then a forensic
accountant is probably not necessary. If there is a
community property interest in a closely-held business,
a business valuator may be indispensible. If there are
employee stock options that must be characterized on
a time-allocation (Taggart) basis, or if there are more
exotic deferred benefits like Performance Units, that
need to be characterized or valued, then hiring a
forensic CPA may be advisable. If one spouse has a
pension plan and is still employed at the time of
divorce, so that you have to do a Berry calculation of
the value of the accrued pension benefit as of the date
of divorce, a CPA may be needed unless you are very
sure of how to perform the calculation yourself. If there
are commingled funds and someone is doing a tracing
or asserting a reimbursement claim, a CPA may be
needed. A forensic accountant may also be needed if
you are inclined to consider post-divorce alimony as a
possible vehicle of settlement. Calculating net-after-tax
present values of future cash flows is a complicated
process, and unless you know how to calculate the
present value of an annuity using a business calculator
or internet-based financial calculator, and are familiar
with the tax tables to calculate the tax due on an
alimony stream, then you should have the assistance of
a CPA. If the CPA will not be an integral part of the
negotiations, you can have them standing by at their
office to respond to your calls or emails, to make
present-value after tax calculations, etc. I prefer to have
a CPA involved in any case with substantial money at
stake, to be sure that a numbers-related error does not
occur in making calculations.

VIII.  USING PRESENT VALUE DISCOUNTS
AND TAX SHIFTING TO SETTLE CASES.  Not all
cases can be settled by dividing assets in kind. Some
investments by necessity need to go to one spouse, and
the other spouse will need to be cashed out of the asset.
This could happen with a ranch, or a closely-held
business, or commercial real estate, and the like. Some
divorces include a high income earner, like a medical
doctor, who may be more attracted to making payments
over time rather than giving up a lot of assets at the
time of divorce. If a settlement is going to involve
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payments over time, there are several important things
to consider:

1. What is the present value of the future stream of
payments? If the deferred payment to be paid by
one spouse to the other carries a market interest
rate on the unpaid balance, then no present value
discounting is required. The problem is how to fix
an interest rate at the time of settlement that will
remain fixed for a number of years, or whether to
let the interest rate float according to some
benchmark. The United States Prime Rate as listed
in the Eastern print edition of the Wall Street
Journal  r ight  now i s  3 .25%.  See
<http://www.fedprimerate.com>. This is the best
interest rate the payor spouse would have to pay if
s/he borrowed the money to pay off the other
spouse over time. (In actuality, most spouses can
only borrow at prime plus 1%.) The rate of
interest on borrowed funds is a measure of the cost
of money. However, you could instead measure
the opportunity cost of deferred payments, which
would be the earnings that the receiving party is
giving up by taking payments over time instead of
getting paid in full right now and then investing
that money at current rates. The yield-to-maturity
on U.S. Treasury 10-year bonds in July 2012 is
1.54%. This is the opportunity cost for not having
the money to invest now. However, that is for a
super safe investment. A loan from the ex-spouse
is not a super safe investment, so a higher rate of
return would be required due to the riskiness of
the “investment.” A more suitable comparison
might be to a junk bond.  A commonly-used
indicator of junk bond yields is the Bank of
America’s Merrill Lynch High Yield Master II
Index. See

<http://en.wikipedia.org/wiki/Merrill_Lynch_Hi
gh_Yield_Master_II>.

On July 5, 2012, the yield on the fund was
7.283%. If the loan from the ex-spouse will be
collateralized, arguably the investment may be
safer than a junk bond.

If the settlement proposal is just a payment stream,
with no interest being added to the underlying
obligation, then the payment stream must be
discounted to present value in order to determine
its true worth. This discount can be calculated
using a business calculator, or on the internet at a
financial web site. A stream of recurrent payments

of fixed amount is called an “annuity.” Therefore,
you would want to find a web site that will permit
you to input the total number of payments, the
amount of each payment, and the discount rate
(i.e., interest rate) for each payment period. By
inputting those numbers, you can calculate the
present value of the stream of payments. For
example, using the Investopedia.com web site, I
calculated the present value of 120 monthly
payments (i.e., ten years), of $1,000 per payment,
at a monthly interest rate of 0.25% (which is a
projected annual interest rate of 3% divided by
12). The present value of the $120,000 in
payments is $103,820.66. This particular
calculator assumed that the payments were made
at the first of each month, which technically is
called an “annuity due.” A web site that will allow
you to calculate the present value of an annuity
(not an “annuity due”) for payments made on a
monthly, quarterly, semi-annual, or annual basis,
is: 

<http://financialmentor.com/calculator/present-v
alu7<1.e-of-annuity-calculator>.

By experimenting around a little with the second
web site, you can see that at 3% annual interest
rate the present value of $120,000 paid over ten
years varies little regardless of whether the
payments are 120 monthly payments of $1,000
each, or ten annual payments of $12,000 each. At
today’s low interest rates, the frequency of the
payments is more a question of convenience than
present value.

2. Is there a risk of default, and if so what collateral
can be taken? What enforcement remedies (like
contempt for spousal maintenance payments) can
be brought to bear? What is the impact of a
possible bankruptcy?

3. Are the payments to be tax deductible to the payor
and taxable to the payee? If so, there may be a tax
saving available to use in the negotiations, that
results from a higher tax rate for the payor and a
lower tax rate for the payee–so-called “bracket
arbitrage.” For example, if a payment of $1,000 is
tax deductible to the payor who is in the highest
incremental tax bracket of 35%, there will be a tax
deduction of 35% of the $1,000, or $350. So, after
taking the deduction for alimony paid, the payor
saves $350 worth of income tax on the $1,000 of
income used to make the alimony payment. If the
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payee is at a lower incremental tax bracket, say
25% (between $35,350 and $85,650 in taxable
income), then the tax to be paid on the $1,000
alimony payment would be 25%, or $250. So, for
each $1,000 alimony payment, there is $100 in tax
savings. That tax saving can be split or awarded to
one party or the other, and you will be using the
tax savings to help settle the case. Here are the tax
brackets for a single tax payer in 2012:

Income between $0 and $8,700 is taxed at 10%.
Income between $8,700 and $35,350 is taxed at

15%.
Income between $35,350 and $85,650 is taxed at

25%. 
Income between $85,650 and $178,650 is taxed at

28%.
Income between $178,650 and $388,350 is taxed

at 33%.
Income over $388,350 is taxed at 35%.

These rates will change on July 1, 2013, if the
“Bush tax cuts” are allowed to expire.

Because of the foregoing table, once alimony
payments reach $2,945.83 per month, any
additional alimony will push the recipient from the
15% tax bracket to the 25% tax bracket on that
excess alimony, up to $7,137.50 per month
(assuming that the recipient has no other taxable
income). If the alimony payments exceed
$7,137.50 per month, the alimony over that
amount will be taxed at 28%, up to the level of
$14,887.50 per month, at which point the 33% tax
bracket kicks in. At 33%, the bracket arbitrage is
not large enough to be very meaningful. Above
$32,362.50 per month in alimony, both parties are
at the 35% tax bracket, and there is no bracket
differential to be exploited by tax shifting.

The foregoing analysis assumes that the payee has
no other taxable income during the year. If s/he
does, then the alimony is “added to the top” of that
income, and the incremental tax bracket on the
recipient’s alimony income will start higher than
the foregoing table indicates.

The payor does have to pay Social Security and
Medicare tax on the income that is used to make
alimony payments. The payee does not have to
pay Social Security or Medicare tax on the
alimony received.

IX. PLUSES AND MINUSES OF USING YOUR
MEDIATOR AS AN ARBITRATOR.  Many lawyers
will agree that drafting disputes will be arbitrated by
the mediator. One justification is that the mediator may
remember the parties’ intent, based on having been in
both rooms during the mediation, while a judge will not
have that information. On the other hand, if the drafting
dispute surfaces many weeks after the mediation, the
mediator’s memory may have grown cold.  A
disadvantage of using the mediator as an arbitrator over
drafting disputes is that the “drafting dispute” may in
fact involve interpreting the mediated settlement
agreement (MSA) on a point that is substantive, not just
a matter of drafting. A district judge has no authority to
deviate from the MSA in rendering a final judgment. If
s/he does, the decree can be reformed in the appellate
court. McLendon v. McLendon, 847 S.W.2d 601  (Tex.
App.–Dallas 1992, writ denied). If a substantive dispute
is resolved by an arbitrator under the guise of resolving
a drafting dispute, the arbitration award can only be
modified or vacated by the trial court for grounds set
out in Tex. Civ. Prac. & Rem. § 171.091 (modifying or
correcting award for evident miscalculation, etc.) or
§ 171.088 (vacating award for corruption, exceeding
authority, etc.). In most instances, deviating from the
MSA may not be a basis for a trial court setting aside
an arbitration award. Under the case of Nafta Traders,
Inc. v. Quinn, 339 S.W.3d 84 (Tex. 2011), cert. denied,
211 U.L. Lexis 7489 (October 17, 2011), the parties
may be able to reserve the right to appellate review, but
probably not trial court review, of the
mediator/arbitrator’s decision. Also, it can sometime be
more difficult to schedule an arbitration than to get a
court hearing, so that, if one party is delaying
resolution of the dispute, in arbitration it may be harder
to force a speedy resolution.  Also, if the MSA does
provide for the mediator to engage in binding
arbitration, be sure that the MSA is clear that this
arbitration provision does not apply after the judgment
is signed by the court.  Otherwise, future litigation
between the parties might end up before the arbitrator,
where the arbitration clause appears to include all post-
mediation disputes.

X. MEDIATED SETTLEMENT AGREEMENTS
VS. INFORMAL SETTLEMENT AGREEMENTS
VS.  PARTITION AGREEMENTS VS.
AGREEMENTS INCIDENT TO DIVORCE.  In
Milner v. Milner, 361 S.W.3d 615, 618 n. 2 (Tex.
2012), the Texas Supreme Court said:  “As a general
rule, a party may revoke its consent to a settlement
agreement before the court renders judgment on the
agreement. Padilla v. LaFrance, 907 S.W.2d 454, 461
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(Tex.1995).”  The Texas Legislature has enacted
various statutes relating to family law settlement
agreements and the standards are not uniform. The
Legislature has enacted statutes at different times
dealing with marital property agreements (MPAs),
mediated settlement agreements (MSAs), and informal
settlement agreements (ISAs). However, trial courts
and courts of appeals have made inroads on the
enforceability of such agreements. In Boyd v. Boyd, 67
S.W.3d 398, 403 (Tex. App.--Fort Worth 2002, no
pet.), the trial court was affirmed in refusing to enforce
a MSA, even absent fraud, when the husband failed to
make full disclosure of property in the face of a recital
of full disclosure in the MSA. In In re Kasschau, 11
S.W.3d 305 (Tex. App.—Houston [14th Dist.] 1999, no
pet.), the appellate court upheld the trial court’s refusal
to honor an MSA which contained a single provision it
said was illegal–to wit, a provision that illegally-
recorded tape recordings be destroyed. In In re Lee,
2011 WL 4036610 (Tex. App.--Houston [14th Dist.]
2011) (Memorandum Opinion)  (mandamus review
granted by the Texas Supreme Court), the trial court
refused to render a judgment based on an MSA that the
trial court did not believe was in the child’s best
interest. The Court of Appeals found no abuse of
discretion. The Supreme Court granted mandamus
review, and the case was argued to the Supreme Court
on Feb. 28, 2012.  A decision is pending.

A. HUSBAND-WIFE SETTLEMENTS. Divorce
settlements touching on the property division, alimony,
and other interspousal issues are governed by Title 1 of
the Family Code.

1. Agreement Incident to Divorce. The Texas
Family Code provides for Agreements Incident to
Divorce (AIDs). Section 7.006 provides:

Section 7.006. Agreement Incident to Divorce or
Annulment.

(a) To promote amicable settlement of disputes in
a suit for divorce or annulment, the spouses may
enter into a written agreement concerning the
division of the property and the liabilities of the
spouses and maintenance of either spouse. The
agreement may be revised or repudiated before
rendition of the divorce or annulment unless the
agreement is binding under another rule of law.

(b) If the court finds that the terms of the written
agreement in a divorce or annulment are just and
right, those terms are binding on the court. If the

court approves the agreement, the court may set
forth the agreement in full or incorporate the
agreement by reference in the final decree.

(c) If the court finds that the terms of the written
agreement in a divorce or annulment are not just
and right, the court may request the spouses to
submit a revised agreement or may set the case for
a contested hearing.

Note that an Agreement Incident to Divorce can be
repudiated by just one party unless binding under
another rule of law. The “unless” clause has not been
definitively interpreted by appellate courts.

Note also that a trial court can reject an Agreement
Incident to Divorce for not being just and right. This
contrasts with the rule for MSAs. See below.

2. Mediated Settlement Agreement. Section 6.602
of the Texas Family Code provides for agreements
reached in mediation (MSAs) to be readily enforced.
Section 6.602 provides:

§ 6.602. Mediation Procedures.

(a) On the written agreement of the parties or on
the court's own motion, the court may refer a suit
for dissolution of a marriage to mediation.

(b) A mediated settlement agreement is binding on
the parties if the agreement:

(1) provides, in a prominently displayed
statement that is in boldfaced type or capital
letters or underlined, that the agreement is not
subject to revocation; 

(2) is signed by each party to the agreement;
and 

(3) is signed by the party's attorney, if any,
who is present at the time the agreement is
signed. 

(c) If a mediated settlement agreement meets the
requirements of this section, a party is entitled to
judgment on the mediated settlement agreement
notwithstanding Rule 11, Texas Rules of Civil
Procedure, or another rule of law.

(d) A party may at any time prior to the final
mediation order file a written objection to the
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referral of a suit for dissolution of a marriage to
mediation on the basis of family violence having
been committed against the objecting party by the
other party. After an objection is filed, the suit
may not be referred to mediation unless, on the
request of the other party, a hearing is held and the
court finds that a preponderance of the evidence
does not support the objection. If the suit is
referred to mediation, the court shall order
appropriate measures be taken to ensure the
physical and emotional safety of the party who
filed the objection. The order shall provide that
the parties not be required to have face-to-face
contact and that the parties be placed in separate
rooms during mediation.

In Milner v. Milner, 361 S.W.3d 615, 618 (Tex. 2012),
the Texas Supreme Court recently said:

Unlike other settlement agreements in family law,
the trial court is not required to determine if the
property division is “just and right” before
approving an MSA. . . . And once signed, an MSA
cannot be revoked like other settlement
agreements.

The Court neither approved nor disapproved earlier
court of appeals decisions saying that a court need not
enforce “an MSA that is illegal in nature or procured by
fraud, duress, coercion, or other dishonest means.” Id.
at 619. The Supreme Court held that issue to another
day. The Supreme Court did, however, overturn the
court of appeals decision in that case, which ruled that
the MSA failed because there was no “meeting of the
minds” between the spouses at the time the MSA was
signed. Id.

3. Informal Settlement Agreement. The Legislature
adopted Texas Family Code Section 6.604, which
permits the parties to sign agreements as a result of
negotiations and not mediation. In this Article such an
agreement is called an “Informal Settlement
Agreement” (ISA).The Section reads:

§ 6.604. Informal Settlement Conference.

(a) The parties to a suit for dissolution of a
marriage may agree to one or more informal
settlement conferences and may agree that the
settlement conferences may be conducted with or
without the presence of the parties' attorneys, if
any.

(b) A written settlement agreement reached at an
informal settlement conference is binding on the
parties if the agreement:

(1) provides, in a prominently displayed
statement that is in boldfaced type or in
capital letters or underlined, that the
agreement is not subject to revocation; 

(2) is signed by each party to the agreement;
and 

(3) is signed by the party's attorney, if any,
who is present at the time the agreement is
signed. 

(c) If a written settlement agreement meets the
requirements of Subsection (b), a party is entitled
to judgment on the settlement agreement
notwithstanding Rule 11, Texas Rules of Civil
Procedure, or another rule of law.

(d) If the court finds that the terms of the written
informal settlement agreement are just and right,
those terms are binding on the court. If the court
approves the agreement, the court may set forth
the agreement in full or incorporate the agreement
by reference in the final decree.

(e) If the court finds that the terms of the written
informal settlement agreement are not just and
right, the court may request the parties to submit
a revised agreement or set the case for a contested
hearing.

4. Recap of Husband-Wife Settlement
Agreements. Thus, AID’s can be unilaterally
repudiated by one party, (subject  to the “unless the
agreement is binding under another rule of law”
proviso) and they are subject to being rejected if the
trial court finds that the agreement is not just and right.
MSAs cannot be repudited by one party, and cannot be
rejected by the trial court even if the MSA is not, in the
court’s opinion, just and right. ISAs cannot be
unilaterally repudiated by one party. However, ISAs are
subject to being rejected by the trial court if the court
determines that the agreement is not just and right.

B. PARENT-CHILD SETTLEMENTS. Settlement
agreements pertaining to children are covered in Title
5 of the Family Code.
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Agreed Parenting Plan.  Texas Family Code Section
153.007 provides for the partiest to submit to the court
an “agreed parenting plan.” Section § 153.007
provides:

Section § 153.007, Agreed Parenting Plan

(a) To promote the amicable settlement of disputes
between the parties to a suit, the parties may enter
into a written agreed parenting plan containing
provisions for conservatorship and possession of
the child and for modification of the parenting
plan, including variations from the standard
possession order.

(b) If the court finds that the agreed parenting plan
is in the child's best interest, the court shall render
an order in accordance with the parenting plan.

(c) . . . .

(d) If the court finds the agreed parenting plan is
not in the child's best interest, the court may
request the parties to submit a revised parenting
plan. If the parties do not submit a revised
parenting plan satisfactory to the court, the court
may, after notice and hearing, order a parenting
plan that the court finds to be in the best interest
of the child.

Thus, the Family Code makes it clear that an agreement
that is an agreed parenting plan, but not an MSA, is
subject to being rejected by the trial court based on best
interest. The statutory language suggests that an agreed
parenting plan cannot be unilaterally rescinded.

Agreements Concerning Support. The Texas Family
Code Section 154.124 provides for the parties to agree
on the terms for support of a child. Seciton 154.124
provides:

§ 154.124. Agreement Concerning Support

(a) To promote the amicable settlement of disputes
between the parties to a suit, the parties may enter
into a written agreement containing provisions for
support of the child and for modification of the
agreement, including variations from the child
support guidelines provided by Subchapter C. 

(b) If the court finds that the agreement is in the
child's best interest, the court shall render an order
in accordance with the agreement.

(c) Terms of the agreement pertaining to child
support in the order may be enforced by all
remedies available for enforcement of a judgment,
including contempt, but are not enforceable as a
contract.

(d) If the court finds the agreement is not in the
child's best interest, the court may request the
parties to submit a revised agreement or the court
may render an order for the support of the child.

An agreement concerning support appears not to be
revocable by one party, but is subject to a best interest
determination.

Mediated Settlement Agreements. The Texas Family
Code Section 153.0071 provides for mediated
settlement agreements pertaining to children’s issues.
Section 153.0071 provides:

§ 153.0071. Alternate Dispute Resolution
Procedures.

(a) [pertaining to arbitration]

(b) [pertaining to arbitration]

(c) On the written agreement of the parties or on
the court's own motion, the court may refer a suit
affecting the parent-child relationship to
mediation.

(d) A mediated settlement agreement is binding on
the parties if the agreement:

(1) provides, in a prominently displayed
statement that is in boldfaced type or capital
letters or underlined, that the agreement is not
subject to revocation;

(2) is signed by each party to the agreement;
and

(3) is signed by the party's attorney, if any, who is
present at the time the agreement is signed.

(e) If a mediated settlement agreement meets the
requirements of Subsection (d), a party is entitled
to judgment on the mediated settlement agreement
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notwithstanding Rule 11, Texas Rules of Civil
Procedure, or another rule of law.

(e-1) Notwithstanding Subsections (d) and (e), a
court may decline to enter a judgment on a
mediated settlement agreement if the court finds
that:

(1) a party to the agreement was a victim of
family violence, and that circumstance
impaired the party's ability to make decisions;
and

(2) the agreement is not in the child's best
interest.

(f) A party may at any time prior to the final
mediation order file a written objection to the
referral of a suit affecting the parent-child
relationship to mediation on the basis of family
violence having been committed by another party
against the objecting party or a child who is the
subject of the suit. After an objection is filed, the
suit may not be referred to mediation unless, on
the request of a party, a hearing is held and the
court finds that a preponderance of the evidence
does not support the objection. If the suit is
referred to mediation, the court shall order
appropriate measures be taken to ensure the
physical and emotional safety of the party who
filed the objection. The order shall provide that
the parties not be required to have face-to-face
contact and that the parties be placed in separate
rooms during mediation. This subsection does not
apply to suits filed under Chapter 262.

(g) [pertaining to confidentiality]

The Family Code appears to require the court to render
judgment on a parent-child MSA without an
opportunity for the court to evaluate best interest.
However, that issue is pending decision in In re Lee,
2011 WL 4036610 (Tex. App.–Houston [14  Dist.]th

2011) (mandamus review granted). The Family Code
appears to rule out one party’s ability to unilaterally
repudiate an MSA on parent-child issues.

Informal Settlement Agreements. The Texas Family
Code does not provide for ISAs for parent-child issues.
When an ISA contains a settlement of both husband
and wife terms and parent and child terms, one wonders

if the husband-wife part of the agreement is enforceable
when the parent-child part is not.
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