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Court-Imposed Sanctions in Texas

by

Richard R. Orsinger
Board Certified in Family Law
& Civil Appellate Law by the
Texas Board of Legal Specialization

I. INTRODUCTION. This Article discusses the
conditions for imposing and reviewing court-ordered
sanctions. It does not address rules or statutes that
permit parties to recover attorney’s fees and costs
for a plaintiff or a defendant.

In Texas litigation, trial courts can grant sanctions
based upon: Tex. R. Civ. P. 13 (TRCP), TRCP
18a(h), TRCP 21b, TRCP 215, Chapter 9 of the
Texas Civil Practice and Remedies Code (TCP&RC),
Chapter 10 of the TCP&RC, and the court’s inherent
power to sanction. Appellate courts can grant
sanctions based on Tex. R. App. P. 45 & 62 (TRAP),
and TRAP 52.11.

TRCP 13 applies to a frivolous "pleading, motion,
or other paper," and "fictitious suits." TRCP 18a(h)
permits the court to impose a sanction after denying
a motion to recuse a judge. TRCP 21b permits a
court to impose a sanction for a party’s failure to
serve a copy of a pleading, plea, motion or other
application to the court on other parties in accor-
dance with TRCP Rule 21 and 21a. TCP&RC ch.
9 applies to “[t]he signing of a pleading” in a tort
case. TCP&RC ch. 10 applies to "the signing of
apleading or motion" in civil cases generally. TRCP
215 applies to the failure to comply with a variety
of procedures involving pre-trial discovery. The
court’s inherent power to sanction applies to
behavior that interferes with a core function of the
judiciary. TRAP 45 & 62 apply to frivolous appeals
in the courts of appeals and Texas Supreme Court,
respectively. TRAP 52.11 applies to sanctions
imposed by appellate courts in original proceedings
(i.e., mandamus). Presumably, appellate courts also
have the inherent power to sanction.

II. SANCTIONS UNDERTEX.R.CIV.P.13.
TRCP 13 is the mainstay authority for granting
sanctions for frivolous law suits. TRCP 13 provides:

The signatures of attorneys or parties constitute
a certificate by them that they have read the
pleading, motion, or other paper; that to the
best of their knowledge, information, and belief
formed after reasonable inquiry the instrument
is not groundless and brought in bad faith or
groundless and brought for the purpose of
harassment. Attorneys or parties who shall
bring a fictitious suit as an experiment to get
an opinion of the court, or who shall file any
fictitious pleading in a cause for such a purpose,
or shall make statements in pleading which they
know to be groundless and false, for the purpose
of securing a delay of the trial of the cause,
shall be held guilty of a contempt. Ifapleading,
motion or other paper is signed in violation of
this rule, the court, upon motion or upon its
own initiative, after notice and hearing, shall
impose an appropriate sanction available under
Rule 215-2b, upon the person who signed it,
arepresented party, or both. [Emphasis added. ]

Courts shall presume that pleadings, motions,
and other papers are filed in good faith. No
sanctions under this rule may be imposed except
for good cause, the particulars of which must
be stated in the sanction order. "Groundless"
for purposes of this rule means no basis in law
or fact and not warranted by good faith argu-
ment for the extension, modification, or reversal
of existing law. A general denial does not
constitute a violation of this rule. The amount
requested for damages does not constitute a
violation of this rule. [Emphasis added.]

Tex. R. Civ. P. 13.
Key concepts to note about TRCP 13 are:

* pleading, motion, or other paper
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* to the best of their knowledge, information, and
belief

» formed after reasonable inquiry

» groundless and brought in bad faith

» groundless and brought for the purpose of harass-
ment

» fictitious suit as an experiment to get an opinion
of the court

* make statements in pleading which they know to
be groundless and false

» for the purpose of securing a delay of the trial of
the cause

» shall be held guilty of a contempt

* upon motion or upon its own initiative

» after notice and hearing

» shall impose an appropriate sanction

» available under Rule 215-2b

*upon the person who signed it, a represented party,
or both

e presume . . . good faith

* good cause

* the particulars of which must be stated in the
sanction order

* "Groundless" means no

* general denial is o.k.

* does not apply to the amount requested for
damages.

Pleadings, Motions, Papers. See Tarrant Restoration
v. TX Arlington Oaks Apts., Ltd.,225 S.W.3d 721,
733 (Tex. App.—Dallas 2007, pet. dism'd w.0.j.)
(Rule 13 applies only to pleadings, documents and
other papers).

Groundless and Bad Faith. “A party cannot obtain
rule 13 sanctions unless the party proves that the
claims are groundless and that the opposing party
brought the claim in bad faith or to harass the party.”
Mattly v. Spiegel, Inc., 19 S.W.3d 890, 896 (Tex.
App.—Houston [14 Dist.] 2000, no pet.).

Groundless. “Groundless” in Rule 13 is defined as
having “no basis in law or fact and not warranted
by good faith argument for the extension, modifica-
tion, or reversal of existing law.” Courts are divided
on whether the ruling on the merits of a claimis the
measure for groundless. The Austin Court of Appeals
has said: “A trial court may not base rule 13
sanctions on the legal merit of a pleading or motion.

... Merely filing a motion or pleading that the trial
court denies does not entitle the opposing party to
rule 13 sanctions.” Lake Travis Independent School
Dist. v. Lovelace, 243 S.W.3d 244, 254 (Tex.
App.—Austin 2007, no pet.); accord, D Design
Holdings, L.P.v. MMP Corp.,339S.W.3d 195,204
(Tex. App.--Dallas 2011, no pet.) (“Filing a motion
or pleading that the trial court denies does not entitle
the opposing party to rule 13 sanctions”). However,
in Dikev. Peltier Chevrolet, Inc.,343 S.W.3d 179,
184 (Tex. App.—-Texarkana 2011, no pet.), the court
said: “Groundlessness turns on the legal merits of
aclaim.” See Hartmanv. Urban, 946 S.W.2d 546,
552 (Tex. App.—Corpus Christi 1997, no writ)
(arguing that a professional engineer has a duty to
the purchaser of a lot to use reasonable care in the
preparation of a plat that is filed for record is not
a frivolous issue). In Mattly v. Spiegel, Inc., 19
S.W.3d 890,900 (Tex. App.--Houston [ 14th Dist.]
2002, no pet.), the court said: “judges should
consider the complexity of the claim and underlying
statute.”

Bad Faith. “Bad faith’ is not simply bad judgment
or negligence, but means the conscious doing of a
wrong for dishonest, discriminatory, or malicious
purpose.” Campos v. Ysleta Gen. Hosp., Inc., 879
S.W.2d 67, 71 (Tex. App.—El Paso 1994, writ
denied).

Evaluate at Time of Filing. ““To determine if a
pleading was groundless, that is, filed for an
improper purpose, the trial court must objectively
ask whether the party and counsel made a reasonable
inquiry into the legal and factual basis of the claim
at the time the suit was filed.” Lake Travis Independ-
ent School Dist. v. Lovelace,243 S.W.3d 244,254
(Tex. App.—Austin 2007, no pet.).

Reasonable Inquiry. “Reasonable inquiry means the
amount of examination that is reasonable under the
circumstances of the case.” Monroev. Grider, 884
S.w.2d 811, 817 (Tex. App.—Dallas 1994, writ
denied); accord, Mattlyv. Spiegel, Inc.,19 S.W.3d
890, 896 (Tex. App.--Houston [14th Dist.] 2002,
no pet.).

Subjective Test. Courts have discussed a subjective
test for sanctions. Several cases say that sanctions
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for frivolous pleadings require proof of the of-
fender’s state of mind. R.M. Dudley Const. Co., Inc.
v. Dawson, 258 S.W.3d 694,710 (Tex. App.--Waco
2008, pet. denied) (“The party moving for sanctions
must prove the pleading party's subjective state of
mind”); Estate of Davis v. Cook,9 S.W.3d 288,298
(Tex. App.--San Antonio 1999, no pet.) (“While
Rule 13 fails to define ‘bad faith’ and ‘harassment,’
case law interpretation holds that to prevail on a
claim of ‘bad faith’ under the rule, a party must
demonstrate that the claim was motivated by a
malicious or discriminatory purpose”).

Objective Test. Courts have discussed an objective
test for sanctions. “To determine if a pleading was
groundless, the trial court uses an objective standard:
did the party and counsel make a reasonable inquiry
into the legal and factual basis of the claim?” In re
United Servs. Auto. Ass 'n,76 SW.3d 112,116 (Tex.
App.--San Antonio 2002, orig. proceeding).

Harass. “‘Harass’ is used in a variety of legal
contexts to describe words, gestures, and actions
that tend to annoy, alarm, and verbally abuse another
person. Black's Law Dictionary 717 (6th ed.1990).”
Elkinsv. Stotts—Brown, 103 S.W.3d 664, 669 (Tex.
App.--Dallas 2003, no pet.).

Findings. In Mattly v. Spiegel, Inc., 19 S.W.3d 890,
896 (Tex. App.--Houston [ 14th Dist.] 2002, no pet.),
a trial court was reversed for imposing sanctions
under Rule 13, where the fact that the order imposing
sanctions contained numerous conclusory findings
but no factual particulars.

II1. SANCTIONS UNDER TRCP 18a(h). TRCP
18a(h) permits the judge hearing a recusal motion
to award sanctions upon denying the motion. TRCP
18a(h) reads:

(h) Sanctions. After notice and hearing, the
judge who hears the motion may order the party
or attorney who filed the motion, or both, to
pay the reasonable attorney fees and expenses
incurred by other parties if the judge determines
that the motion was:

(1) groundless and filed in bad faith or for
the purpose of harassment, or

(2) clearly brought for unnecessary delay
and without sufficient cause.

TRCP 18a(h)(1) echoes the standard in TRCP 13.
There is a slight wording difference in that TRCP
13 has two prongs (“groundless and brought in bad
faith or groundless and brought for the purpose of
harassment”), where groundless is paired first with
“bad faith” and second with “harassment,” whereas
the sentence structure of TRCP 18a(h)(1) leaves
it unclear whether groundless is paired with “bad
faith” alone or both “bad faith” and “harassment.”
TRCP 18a(h)(2) deviates from TRCP 13, in that Rule
13 applies to statements in pleadings that the lawyer
or client “know to be groundless and false, for the
purpose of securing a delay of the trial of the cause,”
while TRCP 18a(h)(2) requires that the motion to
recuse be “clearly brought for unnecessary delay
and without sufficient cause.” Missing from TRCP
18a(h)(2) is the Rule 13 requirement of a subjective
awareness that statements in the pleadings are
groundless and false. Instead, Rule 18a(h)(2) used
the concept of “without sufficient cause.” Note also
that TRCP 18a(h)(2) requires both amotive to delay
and the absence of sufficient cause. It is also
noteworthy that the portion of TRCP 13 that
correlates to TRCP18a(h)(2) provides both a
sanctions remedy and a contempt remedy, while
TRCP 18(h)(2) provides only a sanctions remedy
and not a contempt remedy. Undoubtedly the
definition of “groundless” in TRCP 13 carries over
to TRCP 18a(h)(1). However, Rule 18a(h)(2) does
not indicated how similar “without sufficient cause”
is to “groundless,” but presumably something
different is intended or the word “groundless” would
have beenused in Rule 18a(h)(2). Another difference
between the two rules is the measure of the sanction.
TRCP 13 allows “an appropriate sanction available
under Rule 215-2b,” whereas TRCP 18a(h)(2)
provides for an award of “reasonable fees and
expenses.”

Sanctions of $350 were upheld in an unsuccessful
recusalin Ellisv. J.E. Merit Constructors, Inc., 2000
WL 35729199, *6 (Tex. App.--Corpus Christi 2000,
no pet.). In the case of In re HM.S., 349 S.W.3d
250,256-57 (Tex. App.—Dallas 2011, pet. denied),
the court of appeals upheld the assessment of
sanctions against a party who moved to recuse the
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trial judge and then subpoenaed the trial judge as
well as the court reporter, a deputy clerk, and a
district clerk. The sanctions were awarded to the
County for having to send a county attorney to
represent the subpoenaed witnesses. Since TRCP
18a(h) only permits the award of fees and expenses
to other parties, the court of appeals rested its
affirmance on the trial court’s exercise of inherent
power to sanction. In Palais Royal, Inc. v. Partida,
916 S.W.2d 650, 654 (Tex. App.--Corpus Christi
1996, orig. petition), the appellate court upheld
sanctions consisting of attorneys’ fees of $4,800,
plus the striking of motions related to the effort to
disqualify the judge.

IV. SANCTIONS UNDER TRCP 21b. TRCP 21b
provides:

Rule 21b. Sanctions for Failure to Serve or
Deliver Copy of Pleadings and Motions

If any party fails to serve on or deliver to the
other parties a copy of any pleading, plea,
motion, or other application to the court for
an order inaccordance with Rules 21 and 21a,
the court may inits discretion, after notice and
hearing, impose an appropriate sanction
available under Rule 215-2b. [FN1]

Adopted April 24, 1990, eff. Sept. 1, 1990. The case
of Ezeoke v. Tracy, 349 S.W.3d 679, 685 (Tex.
App.—Houston [14™ Dist.] 2011, no pet.), held that
imposition of sanctions under TRCP 21b, for failing
to serve copies of pleadings, would be evaluated
on a two-pronged inquiry: whether a nexus exists
between the sanctions and the wrongful conduct,
and whether the sanction was excessive.

V. SANCTIONS UNDER THE TEX. CIV.
PRAC. & REMEDIES CODE CHS.9 & 10. The
Texas Legislature entered the sanctions fray in 1987
with Chapter 9 of the Texas Civil Practice and
Remedies Code. The Legislature followed up by
adopting Chapter 10 in 1995. The Texas Supreme
Court Advisory Committee attempted to write rules
of procedure to implement Chapters 9 and 10 but
was unable to do so and gave up on the task.

A. CHAPTER 9. “Chapter 9 only applies to
actions in which a claimant seeks (1) damages for
personal injury, property damage, or death, or (2)
damages from any tortious conduct.” Armstrong
v. Collin County Bail Bond Bd.,233 S.W.3d 57,61
(Tex. App.—Dallas 2007, no pet.). Accord, Sprague
v. Sprague,2012 WL 456936, *13 (Tex. App.—Hous-
ton [14 Dist.] 2012, n.p.h.) (Chapter 9 of the Civil
Practice and Remedies Code provides for sanctions
in cases involving a tort claim or a claim for damages
based upon personal injury, property damage, or
death).

1. The Statute. The statute reads:
Sec. 9.001. DEFINITIONS.
In this chapter:

(1) "Claimant" means a party, including
a plaintiff, counterclaimant, cross-claimant,
third-party plaintiff, or intervener, seeking
recovery of damages. In an action in which
a party seeks recovery of damages for injury
to another person, damage to the property of
another person, death of another person, or
other harm to another person, "claimant"
includes both that other person and the party
seeking recovery of damages.

(2) "Defendant" means a party, including
a counterdefendant, cross-defendant, or
third-party defendant, from whom a claimant
seeks relief.

(3) "Groundless" means:
(A) no basis in fact; or
(B) not warranted by existing law
or a good faith argument for the
extension, modification, or reversal
of existing law.

(4) "Pleading" includes a motion.

Added by Acts 1987, 70th Leg., 1st C.S., ch. 2, Sec.
2.01, eff. Sept. 2, 1987.

Sec. 9.002. APPLICABILITY.
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(a) This chapter applies to an action in which
a claimant seeks:

(1) damages for personal injury, property
damage, or death, regardless of the legal
theories or statutes on the basis of which
recovery is sought, including an action based
on intentional conduct, negligence, strict tort
liability, products liability (whether strict or
otherwise), or breach of warranty; or

(2) damages other than for personal injury,
property damage, or death resulting from any
tortious conduct, regardless of the legal theories
or statutes on the basis of which recovery is
sought, including libel, slander, or tortious
interference with a contract or other business
relation.

(b) This chapter applies to any party who is
a claimant or defendant, including but not
limited to:

(1) acounty;

(2) a municipality;

(3) apublic school district;

(4) apublic junior college district;

(5) a charitable organization;

(6) a nonprofit organization;

(7) ahospital district;

(8) a hospital authority;

(9) any other political subdivision of the

state; and

(10) the State of Texas.

(c) In an action to which this chapter applies,
the provisions of this chapter prevail over all
other law to the extent of any conflict.

Sec. 9.003. TEXAS RULES OF CIVIL
PROCEDURE.

This chapter does not alter the Texas Rules of
Civil Procedure or the Texas Rules of Appellate
Procedure.

Sec. 9.004. APPLICABILITY.

This chapter does not apply to the Deceptive
Trade Practices-Consumer Protection Act

(Subchapter E, Chapter 17, Business &
Commerce Code) or to Chapter 21, Insurance
Code.

SUBCHAPTER B. SIGNING OF PLEAD-
INGS.

Sec. 9.011. SIGNING OF PLEADINGS.

The signing of a pleading as required by the
Texas Rules of Civil Procedure constitutes a
certificate by the signatory that to the signa-
tory's best knowledge, information, and belief,
formed after reasonable inquiry, the pleading
is not:
(1) groundless and brought in bad faith;
(2) groundless and brought for the pur-
pose of harassment; or
(3) groundless and interposed for any
improper purpose, such as to cause
unnecessary delay or needless increase
in the cost of litigation.

Sec. 9.012. VIOLATION; SANCTION.

(a) Atthe trial of the action or at any hearing
inquiring into the facts and law of the action,
after reasonable notice to the parties, the court
may on its own motion, or shall on the motion
of any party to the action, determine if a
pleading has been signed in violation of any
one of the standards prescribed by Section
9.011.

(b) In making its determination of whether a
pleading has been signed in violation of any
one of the standards prescribed by Section
9.011, the court shall take into account:

(1) the multiplicity of parties;

(2) the complexity of the claims and
defenses;

(3) the length of time available to the party
to investigate and conduct discovery; and

(4) affidavits, depositions, and any other
relevant matter.

(c) Ifthe court determines that a pleading has
been signed in violation of any one of the
standards prescribed by Section 9.011, the court
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shall, not earlier than 90 days after the date of
the determination, at the trial or hearing or at
a separate hearing following reasonable notice
to the offending party, impose an appropriate
sanction on the signatory, arepresented party,
or both.

(d) The court may not order an offending party
to pay the incurred expenses of a party who
stands in opposition to the offending pleading
if, before the 90th day after the court makes
a determination under Subsection (a), the
offending party withdraws the pleading or
amends the pleading to the satisfaction of the
court or moves for dismissal of the pleading
or the offending portion of the pleading.

(e) The sanction may include one or more of
the following:

(1) the striking of a pleading or the
offending portion thereof;

(2) the dismissal of a party; or

(3) an order to pay to a party who stands
in opposition to the offending pleading the
amount of the reasonable expenses incurred
because of'the filing of the pleading, including
costs, reasonable attorney's fees, witness fees,
fees of experts, and deposition expenses.

(f) The court may not order an offending party
to pay the incurred expenses of a party who
stands in opposition to the offending pleading
if the court has, with respect to the same subject
matter, imposed sanctions on the party who
stands in opposition to the offending pleading
under the Texas Rules of Civil Procedure.

(g) All determinations and orders pursuant to
this chapter are solely for purposes of this
chapter and shall not be the basis of any
liability, sanction, or grievance other than as
expressly provided in this chapter.

(h) This section does not apply to any proceed-
ing to which Section 10.004 or Rule 13, Texas
Rules of Civil Procedure, applies.

Sec. 9.013. REPORT TO GRIEVANCE
COMMITTEE.

(a) If the court imposes a sanction against an
offending party under Section 9.012, the
offending party is represented by an attorney
who signed the pleading in violation of any one
of the standards under Section 9.011, and the
court finds that the attorney has consistently
engaged in activity that results in sanctions
under Section 9.012, the court shall report its
finding to an appropriate grievance committee
as provided by the State Bar Act (Article
320a-1, Vernon's Texas Civil Statutes) or by
a similar law in the jurisdiction in which the
attorney resides.

(b) The report must contain:
(1) the name of the attorney who repre-
sented the offending party;
(2) the finding by the court that the
pleading was signed in violation of any
one of the standards under Section 9.011;
(3) adescription of the sanctions imposed
against the signatory and the offending
party; and
(4) the finding that the attorney has
consistently engaged in activity thatresults in
sanctions under Section 9.012.

Sec. 9.014. PLEADINGS NOT FRIVO-
LOUS.

(a) A general denial does not constitute a
violation of any of the standards prescribed by
Section 9.011.

(b) The amount requested for damages in a
pleading does not constitute a violation of any of
the standards prescribed by Section 9.011.

2. Period to Cure. Section 9.012(d) permits a
party to avoid a sanction under Chapter 9 if the party
withdraws the pleading within 90 days of when the
court determines that the pleading violates the
standards of Section 9.011, Signing of Pleadings.
TRCP 13 has no such grace period, so that the court
can impose sanctions for a frivolous pleading under
Rule 13 even if Section 9.012 would not allow it.
Boothv. Malkan, 858 S.W.2d 641, 644 (Tex. App.--
Fort Worth 1993, writ denied;
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B. CHAPTER10,TCP&RC. Chapter 10 ofthe

TCP&RC provides for sanctions in civil cases
generally.

1. The Statute. Chapter 10 reads:

Sec. 10.001. SIGNING OF PLEADINGS
AND MOTIONS.

The signing of a pleading or motion as required
by the Texas Rules of Civil Procedure consti-
tutes a certificate by the signatory that to the
signatory's best knowledge, information, and
belief, formed after reasonable inquiry:
(1) the pleading or motion is not being
presented for any improper purpose,
including to harass or to cause unnecessary
delay or needless increase in the cost of
litigation;
(2) each claim, defense, or other legal
contention in the pleading or motion is
warranted by existing law or by a
nonfrivolous argument for the extension,
modification, or reversal of existing law
or the establishment of new law;
(3) each allegation or other factual
contention in the pleading or motion has
evidentiary support or, for a specifically
identified allegation or factual contention,
is likely to have evidentiary support after
a reasonable opportunity for further
investigation or discovery; and
(4) each denial in the pleading or motion
of afactual contention is warranted on the
evidence or, for a specifically identified
denial, is reasonably based on a lack of
information or belief.

Added by Acts 1995, 74th Leg., ch. 137, § 1, eff.
Sept. 1, 1995.

Sec.10.002. MOTION FOR SANCTIONS.

(a) A party may make a motion for
sanctions, describing the specific conduct
violating Section 10.001.

(b) The court on its own initiative may

enter an order describing the specific

conduct that appears to violate Section
10.001 and direct the alleged violator to
show cause why the conduct has not
violated that section.

(c) The court may award to a party
prevailing on a motion under this section
the reasonable expenses and attorney's fees
incurred in presenting or opposing the
motion, and if no due diligence is shown
the court may award to the prevailing party
all costs for inconvenience, harassment,
and out-of-pocket expenses incurred or
caused by the subject litigation.

Sec.10.003. NOTICE AND OPPORTUNITY
TO RESPOND.

The court shall provide a party who is the
subject of amotion for sanctions under Section
10.002 notice of the allegations and a reason-
able opportunity to respond to the allegations.

Sec. 10.004. VIOLATION; SANCTION.

(a) A courtthat determines that a person
has signed a pleading or motion in viola-
tion of Section 10.001 may impose a
sanction on the person, a party represented
by the person, or both.

(b) The sanction must be limited to what
is sufficient to deter repetition of the
conduct or comparable conduct by others
similarly situated.

(c) A sanction may include any of the
following:

(1) a directive to the violator to
perform, or refrain from performing, an
act;

(2) an order to pay a penalty into
court; and

(3) anorder to pay to the other party
the amount of the reasonable expenses
incurred by the other party because of

the filing of
the plead-
ing or mo-
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tion, in-
cludingrea-
sonable
attorney's
fees.

(d) The court may not award monetary
sanctions against a represented party for a
violation of Section 10.001(2).

(e) The court may not award monetary
sanctions on its own initiative unless the
court issues its order to show cause before
avoluntary dismissal or settlement of the
claims made by or against the party or the
party's attorney who is to be sanctioned.

(f) The filing of a general denial under
Rule 92, Texas Rules of Civil Procedure,
shall not be deemed a violation of this
chapter.

Sec. 10.005. ORDER.

A court shall describe in an order imposing a
sanction under this chapter the conduct the court
has determined violated Section 10.001 and explain
the basis for the sanction imposed.

Sec. 10.006. CONFLICT.

Notwithstanding Section 22.004, Govern-
ment Code, the supreme court may not amend
or adopt rules in conflict with this chapter.

2. Notice and Opportunity to be Heard. Section
10.003 of the Texas Civil Practice and Remedies
Code requires a court to provide the target of a
sanctions motion with “notice of the allegations and
areasonable opportunity to respond.” “A trial court
must hold an evidentiary hearing to make the
necessary factual determinations about the party's
or attorney's motives and credibility.” R. M. Dudley
Const. Co., Inc. v. Dawson, 258 S.W.3d 694, 709
(Tex. App.—Waco 2008, pet. denied). However,
to preserve appellate complaint about lack of notice,
the party claiming lack of notice must complain at
the hearing about lack of adequate notice, and object
to the hearing going forward, and/or move for a

continuance. Low v. Henry, 221 S.W.3d 609, 618
(Tex. 2007).

3. Improper Purpose. TCP&RC § 10.001 allows
a sanction where a pleading is presented for any
improper purpose. The Texarkana Court of Appeals
has said: “We construe the phrase ‘improper
purpose’ as the equivalent of “bad faith’ under Rule
13.” Dikev. Peltier Chevrolet, Inc.,343 S.W.3d 179,
183-84 (Tex. App.--Texarkana 2011, no pet.).

4. LackofReasonable Basisin Law. TCP&RC
§ 10.001 allows a court to sanction for filing
pleadings that lack areasonable basis in law or fact.
Unifund CCR Partners v. Villa, 299 S.W. 3d 92,
97 (Tex. 2009). Section 10.001 provides that “each
claim, defense, or other legal contention in the
pleading or motion” must be “warranted by existing
law or by anonfrivolous argument for the extension,
modification, or reversal of existing law or the
establishment of new law.” The fact that a claim
was reversed on appeal does not of itself indicate
that the claim was not warranted. The case of
Ubinas-Brachev. Dallas County Medical Society,
261 S.W.3d 800, 804 (Tex. App.—Dallas 2008, pet.
denied), is instructive. A physician sued the Dallas
County Medical Society for improperly expelling
him. After the doctor obtained a favorable verdict
and judgment, the court of appeals reversed based
on the defendant being immune under the Texas
Medical Practices Act. The statute provided that
itdidnot apply to instances of malice; however, the
doctor did not plead or prove malice. He did,
however, argue that the statute violated the Open
Courts provision of the Texas Constitution. On
remand, the defendant sought to recover fees under
state and federal law that permitted recovery of
defense costs if the suit was frivolous or brought
in bad faith, or was unreasonable or without
foundation. /d. 802-03. The defendant argued that
the plaintiff’s failure to allege and prove malice,
the only exception recognized by the statute, showed
that his claims were frivolous, etc. /d at 805. The
appellate court disagreed, saying that the claim that
the statute was unconstitutional was not frivolous.
While the sanction statutes in question were not the
ones studied in this Article, the case is instructive
regarding an argument for reversal of existing law.
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5. Lack of Reasonable Basis in Fact. TCP&RC
§ 10.001 allows a court to sanction for filing
pleadings that lack areasonable basis in law or fact.
Unifund CCR Partners v. Villa, 299 S.W. 3d 92,
97 (Tex. 2009). When the question is reasonable
basis in fact, the party seeking sanctions must show
that areasonable inquiry into the allegations in the
pleading would have disclosed “that not all the
allegations in its pleadings had or would likely have
evidentiary support” and that the plaintiff “did not
make a reasonable inquiry before filing suit.”
Unifund, 299 S.W. 3d at 97.

6. Subjective State of Mind. “The party moving
for sanctions must prove the pleading party's
subjective state of mind.” Dawson, 258 S.W.3d at
710 (involving Chapter 10 sanctions); Thielemann
v. Kethan,2012 WL 159949, *6 (Tex. App.--Houston
[1 Dist.] 2012, n.p.h.).

7. The Amount of the Sanction. TCP&RC §
10.007(c) to order the payment of a fine or may order
payment of reasonable expenses, including attorney’s
fees incurred as aresult of the pleadings or motion.
Monetary sanctions cannot be excessive. See Section
XII below.

VI. DISCOVERY SANCTIONS UNDER TEX.
R. CIV.P.215. The Court has said that "the ultimate
purpose of discovery is to seek the truth, so that
disputes may be decided by what facts reveal, not
by what facts are concealed." Jampole v. Touchy,
673 S.W.2d 569, 573 (Tex. 1984). In keeping with
this view, TRCP 215 permits a trial court to compel
discovery and impose discovery-related sanctions
for failure to comply with discovery requirements.

A. TEXT OF RULE 215. Rule 215 provides:

215.1 Motion for Sanctions or Order Com-
pelling Discovery.

A party, upon reasonable notice to other parties
and all other persons affected thereby, may
apply for sanctions or an order compelling
discovery as follows:

(a) Appropriate court. On matters relating
to a deposition, an application for an order to
a party may be made to the court in which the
action is pending, or to any district courtin the
district where the deposition is being taken.
An application for an order to a deponent who
is not a party shall be made to the court in the
district where the deposition is being taken.
Asto all other discovery matters, an application
for an order will be made to the courtin which
the action is pending.

(b) Motion.

(1) Ifaparty or other deponent which
is a corporation or other entity fails to
make a designation under Rules

199.2(b)(1) or 200.1(b); or

(2) if a party, or other deponent, or

a person designated to testify on behalf
of a party or other deponent fails:

(A) to appear before the officer

who is to take his deposition,

after being served with a proper

notice; or

(B) to answer a question pro-

pounded or submitted upon oral

examination or upon written

questions; or

(3) if a party fails:

(A) to serve answers or objec-
tions to interrogatories submit-
ted under Rule 197, after proper
service of the interrogatories;
or

(B) to answer an interrogatory
submitted under Rule 197; or
(C) to serve a written response
to a request for inspection sub-
mitted under Rule 196, after
proper service of the request; or
(D) to respond that discovery
will be permitted as requested
or fails to permit discovery as
requested in response to a re-
quest for inspection submitted
under Rule 196;
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the discovering party may move
for an order compelling a desig-
nation, an appearance, an an-
SWer or answers, or inspection
or production in accordance
with the request, or apply to the
court in which the action is
pending for the imposition of
any sanction authorized by Rule
215.2(b) without the necessity
of first having obtained a court
order compelling such discov-
ery.

When taking a deposition on oral
examination, the proponent of the question
may complete or adjourn the examination
before he applies for an order.

If the court denies the motion in
whole or in part, it may make such protec-
tive order as it would have been empow-
ered to make on a motion pursuant to Rule
192.6.

(c) Evasive or incomplete answer. For
purposes of this subdivision an evasive
or incomplete answer is to be treated as
a failure to answer.

(d) Disposition of motion to compel:
award of expenses. If the motion is
granted, the court shall, after opportunity
for hearing, require a party or deponent
whose conduct necessitated the motion
or the party or attorney advising such
conduct or both of them to pay, at such
time as ordered by the court, the moving
party the reasonable expenses incurred
in obtaining the order, including attorney
fees, unless the court finds that the opposi-
tion to the motion was substantially
justified or that other circumstances make
an award of expenses unjust. Such an order
shall be subject to review on appeal from
the final judgment.

Ifthe motion is denied, the court may,
after opportunity for hearing, require the
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moving party or attorney advising such
motion to pay to the party or deponent who
opposed the motion the reasonable ex-
penses incurred in opposing the motion,
including attorney fees, unless the court
finds that the making of the motion was
substantially justified or that other circum-
stances make an award of expenses unjust.

If the motion is granted in part and
denied in part, the court may apportion
the reasonable expenses incurred in
relation to the motion among the parties
and persons in a just manner.

In determining the amount of reason-
able expenses, including attorney fees, to
be awarded in connection with a motion,
the trial court shall award expenses which
are reasonable in relation to the amount
of work reasonably expended in obtaining
an order compelling compliance or in
opposing a motion which is denied.

(e) Providing person's own statement.
Ifaparty fails to comply with any person's
written request for the person's own
statement as provided in Rule 192.3(h),
the person who made the request may
move for an order compelling compliance.
If the motion is granted, the movant may
recover the expenses incurred in obtaining
the order, including attorney fees, which
are reasonable in relation to the amount
of work reasonably expended in obtaining
the order.

215.2 Failure to Comply with Order or with
Discovery Request.

(a) Sanctions by court in district
where deposition is taken. If a deponent
fails to appear or to be sworn or to answer
a question after being directed to do so
by a district court in the district in which
the deposition is being taken, the failure
may be considered a contempt of that
court.
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(b) Sanctions by court in which action
is pending. If a party or an officer, direc-
tor, or managing agent of a party or a
person designated under Rules 199.2(b)(1)
or 200.1(b) to testify on behalf of a party
fails to comply with proper discovery
requests or to obey an order to provide or
permit discovery, including an order made
under Rules 204 or 215.1, the court in
which the action is pending may, after
notice and hearing, make such orders in
regard to the failure as are just, and among
others the following:

(1) an order disallowing any
further discovery of any kind or of
a particular kind by the disobedient
party;

(2) an order charging all or any
portion of the expenses of discovery
or taxable court costs or both against
the disobedient party or the attorney
advising him;

(3) an order that the matters
regarding which the order was made
or any other designated acts shall be
taken to be established for the pur-
poses of the action in accordance
with the claim of the party obtaining
the order;

(4) an order refusing to allow
the disobedient party to support or
oppose designated claims or defenses,
or prohibiting him from introducing
designated matters in evidence;

(5) an order striking out plead-
ings or parts thereof, or staying
further proceedings until the order
is obeyed, or dismissing with or
without prejudice the action or
proceedings or any part thereof, or
rendering a judgment by default
against the disobedient party;

(6) in lieu of any of the forego-
ing orders or in addition thereto, an
order treating as a contempt of court
the failure to obey any orders except
an order to submit to a physical or
mental examination;
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(7) when a party has failed to
comply with an order under Rule 204
requiring him to appear or produce
another for examination, such orders
as are listed in paragraphs (1), (2),
(3), (4) or (5) of this subdivision,
unless the person failing to comply
shows that he is unable to appear or
to produce such person for examina-
tion.

(8) In lieu of any of the forego-
ing orders or in addition thereto, the
court shall require the party failing
to obey the order or the attorney
advising him, or both, to pay, at such
time as ordered by the court, the
reasonable expenses, including
attorney fees, caused by the failure,
unless the court finds that the failure
was substantially justified or that
other circumstances make an award
of expenses unjust. Such an order
shall be subject to review on appeal
from the final judgment.

(c) Sanction against nonparty for
violation of Rules 196.7 or 205.3. If a
nonparty fails to comply with an order
under Rules 196.7 or 205.3, the court
which made the order may treat the failure
to obey as contempt of court.

215.3 Abuse of Discovery Process in Seeking,
Making, or Resisting Discovery.

If the court finds a party is abusing the
discovery process in seeking, making or
resisting discovery or if the court finds
that any interrogatory or request for
inspection or production is unreasonably
frivolous, oppressive, or harassing, or that
a response or answer is unreasonably
frivolous or made for purposes of delay,
then the court in which the action is
pending may, after notice and hearing,
impose any appropriate sanction autho-
rized by paragraphs (1), (2), (3), (4), (5),
and (8) of Rule 215.2(b). Such order of
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sanction shall be subject to review on
appeal from the final judgment.

215.4 Failure to Comply with Rule 198

(a) Motion. A party who has re-
quested an admission under Rule 198 may
move to determine the sufficiency of the
answer or objection. For purposes of this
subdivision an evasive or incomplete
answer may be treated as a failure to
answer. Unless the court determines that
an objection is justified, it shall order that
an answer be served. If the court deter-
mines that an answer does not comply with
the requirements of Rule 198, it may order
either that the matter is admitted or that
an amended answer be served. The
provisions of Rule 215.1(d) apply to the
award of expenses incurred in relation to
the motion.

(b) Expenses on failure to admit. If
a party fails to admit the genuineness of
any document or the truth of any matter
as requested under Rule 198 and if the
party requesting the admissions thereafter
proves the genuineness of the document
or the truth of the matter, he may apply
to the court for an order requiring the other
party to pay him the reasonable expenses
incurred in making that proof, including
reasonable attorney fees. The court shall
make the order unless it finds that (1) the
request was held objectionable pursuant
to Rule 193, or (2) the admission sought
was of no substantial importance, or (3)
the party failing to admit had areasonable
ground to believe that he might prevail
on the matter, or (4) there was other good
reason for the failure to admit.

215.5 Failure of Party or Witness to Attend
to or Serve Subpoena; Expenses.

(a) Failure of party giving notice to
attend. Ifthe party giving the notice of the
taking of an oral deposition fails to attend
and proceed therewith and another party
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attends in person or by attorney pursuant
to the notice, the court may order the party
giving the notice to pay such other party
the reasonable expenses incurred by him
and his attorney in attending, including
reasonable attorney fees.

(b) Failure of witness to attend. If a
party gives notice of the taking of an oral
deposition of a witness and the witness
does not attend because of the fault of the
party giving the notice, if another party
attends in person or by attorney because
he expects the deposition of that witness
to be taken, the court may order the party
giving the notice to pay such other party
the reasonable expenses incurred by him
and his attorney in attending, including
reasonable attorney fees.

215.6 Exhibits to Motions and Responses.

Motions or responses made under this rule
may have exhibits attached including
affidavits, discovery pleadings, or any
other documents.

B. FAILURE TODISCLOSE; FAILURE TO
SUPPLEMENT.

1. Failure to Cooperate with Discovery
Procedures. TRCP 215(b) lists the failures to
cooperate with discovery procedures that can lead
to sanctions: (i) a business entity fails to designate
a representative to appear for deposition; (ii) a
deponent fails to appear for deposition and answer
questions after proper notice; (iii) a party fails to
answer written interrogatories, fails to respond in
writing to a request for inspection, or fails to respond
to a request for production. If any of these failures
occur a party can file amotion to compel compliance
or for the court to impose sanctions or both. It is
not necessary to obtain a court order and have it
violated before seeking sanctions. In responding,
evasive answers are treated like no answer. Tex.
R. Civ. P 215.1(c).

2. Failure to Disclose. The standard sanction for
failing to disclose information that was requested
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through discovery methods is to exclude the evidence
when offered.

a. Witnesses and Documents. In Alvarado v.
Farah Manuf. Co., Inc., 830 S.W.2d 911 (Tex.
1992), the Supreme court upheld the exclusion of
a fact witness, based on a failure to disclose. In
Sprague v. Sprague, --- SW.3d --—--, 2012 WL
456936, *10 (Tex. App.--Houston [14 Dist.] 2012,
n.p.h.), the court of appeals upheld the exclusion
of expert witness testimony based on failure to
disclose in an expert report. In Schein v. American
Restaurant Group, Inc., 852 S.W.2d 496,497 (Tex.
1993), the court recognized that “[i]f a party does
not comply with a discovery request . . ., the party
may be prohibited from introducing a requested
document or evidence at trial.” When evidence is
excluded, the proponent of the evidence must be
sure to make an offer of proofin order to complain
on appeal.

b. Failure to Disclose Legal Theories. TRCP
194.2(c) requires a party, upon request, to disclose
“thelegal theories and, in general, the factual bases
of the responding party's claims or defenses (the
responding party need not marshal all evidence that
may be offered at trial) . ..” Nonetheless, the courts
of appeals have not embraced a rule of exclusion
based on the failure to disclosure theories of liability
indiscovery responses. In Concept Gen. Contract-
ing, Inc.v. Asbestos Maint. Servs., Inc.,346 S.W.3d
172, 180 (Tex. App.—Amarillo 2011, pet. denied),
held that “properly pled claims for affirmative relief,
as opposed to withheld evidence, are not abandoned
or waived by a party's failure to expressly identify
those claims in a response to a request for disclo-
sure.” Accord, Bundrenv. Holly Oaks Townhomes
Ass'n, Inc.,347S.W.3d 421,431 (Tex. App.--Dallas
2011, pet. denied) (“appellees did not waive the right
to request that the trial court consider all applicable
law by failing to specifically identify relevant
statutes in their discovery responses”).

c. Failure to Disclose Damage Calculations.
TRCP 194.2 requires a party, upon request, to
disclose “the amount and any method of calculating
economic damages . ...” In Robinsonv. Lubbering,
2011 WL 749197, *3 (Tex. App.--Austin 2011, no
pet.) (memorandum opinion), the court of appeals
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affirmed a trial court that INOV’d a jury verdict,
where the plaintiff did not timely disclose or
supplement his basic damages contentions in
response to requests for disclosures.

3. Failure to Supplement Discovery Responses.
Priorto January 1, 1999, the duty to supplement was
set out in TRCP166b(6)(a), which required that have
an affirmative duty to supplement answers to
discovery requests if an answer is no longer true
and complete and the circumstances are such that
failure to amend the answer is in substance mislead-
ing. Old TRCP 166b read in part:

6. Duty to Supplement. A party who has
responded to a request for discovery that was
correct and complete when made is under no
duty to supplement his response to include
information thereafter acquired, except the
following shall be supplemented not less than
thirty days prior to the beginning of trial unless
the court finds that a good cause exists for
permitting or requiring later supplementation.

a. A party is under a duty to reasonably
supplement his response if he obtains
information upon the basis of which:

(2) he knows that the response though
correct and complete when made is
no longer true and complete and the
circumstances are such that failure
to amend the answer is in substance
misleading . . ..

A party was “obligated to designate any expert it
expects to call and to disclose the substance of his
testimony as soon as practicable, but at least thirty
days before trial.” Old TRCP 166b(5)(b).

Effective January 1, 1999, TRCP166b was deleted
and new TRCP 193.5 went into effect. Under TRCP
193.5, a duty to amend or supplement arises "if a
party learns that the party's response to written
discovery was incomplete or incorrect when made
...." If the written discovery sought information
other than the identification of witnesses, the duty
to supplement arises . . . unless the additional or
corrective information has been made known to the
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other parties in writing, on the record at a deposition,
or through other discovery responses. Tex. R. Civ.
P. 193.5. The supplemental response is due
“reasonably promptly after the party discovers the
necessity for such a response.” Tex. R. Civ. P
193.5(b).

4. Failure to Update Expert Disclosure. There
is both a duty, on proper request, to disclose experts’
opinions, and a duty to supplement them when they
change. The final supplementation obligation occurs
thirty days prior to trial. Tex. R. Civ. P. 193.5(b)
(supplementation within 30 days of trial is presumed
not to have been made reasonably promptly).
However, there is a limited ability for experts to
change their opinions even after that. In Exxon Corp.
v. West Texas Gathering Co., 868 S.W.2d 299,304
(Tex. 1993), the Supreme Court said:

In this burgeoning technological age, modern
trial practice increasingly involves complex
factual issues requiring elaborate expert proof.
In order to be prepared adequately for trial, both
sides must be fully aware of the nature of both
their own evidence and that of the opposing
parties, and our procedural rules requiring full
supplementation of discovery responses are
designed to ensure this result. To that end,
Texas Rule of Civil Procedure 166b(6)(b)
requires parties to reveal the "substance of the
testimony concerning which [their] expert
witness is expected to testify" no less than 30
days before trial, and Rule 166b(2)(e) permits
discovery of the mental impressions and
opinions held by, and the facts known to, the
expert. This information must be supplemented
no less than 30 days before trial if itis no longer
true and complete, and the failure to amend
renders the substance misleading. Tex. R. Civ.
P. 166b(6)(a).

Ourrules do not prevent experts from refining
calculations and perfecting reports through the
time of'trial. The testimony of an expert should
notbe barred because a change in some minor
detail of the person's work has not been
disclosed a month before trial. The additional
supplementation requirement of Rule 166b(6)
does require that opposing parties have suffi-
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cient information about an expert's opinion to
prepare a rebuttal with their own experts and
cross-examination, and that they be promptly
and fully advised when further developments
have rendered past information incorrect or
misleading.

5.  Must Obtain Ruling on Discovery Sanction
Before Trial Starts. The Supreme Court has held
"the failure to obtain a pretrial ruling on discovery
disputes that exist before commencement of trial
constitutes a waiver of any claim for sanctions based
on that conduct." Remington Arms Co. v. Caldwell,
850S.W.2d 167,170 (Tex. 1993). Accord, Mandell
v. Mandell,214 S.W.3d 682,691 (Tex. App.--Hous-
ton [14 Dist.] 2007, no pet.) ("by waiting until the
eve of trial to file his motion, David waived his
complaints on the exclusion of evidence"). This
deadline does not apply to problems that arise or
first become exposed after trial has started.

6. Undisclosed Parties Have a Right to Testify.
In Smith v. Southwest Feed Yards, 835 S.W.2d 89,
90 (Tex. 1992), the Supreme Court held that a trial
court abused its discretion in refusing to allow a
party to testify because he had failed to list himself
as a potential witness in interrogatory answers. In
a Concurring Opinion, Justice Hecht observed that
the constitutional limits on discovery sanctions
applied to exclusion of a party's testimony. /d. at
94. Justice Hecht noted that, without his own
testimony, the party could not present a viable
defense, with the result that the plaintiff recovered
judgment not because its claim was meritorious,
but because the defendant failed to list himself as
a potential witness. /d. at 95. This outcome was,
he said, condemned in TransAmerican Natural Gas
Corp.v. Powell, 811 S.W.2d 913,918 (Tex. 1991).
Subsequent courts have held that a court may not
exclude the testimony of a party-witness who was
notidentified indiscovery. Inre B.A.B., 124 S.W.3d
417,421 (Tex. App.—Dallas 2004, no pet.); Avary
v. Bank of America, N.A.,72S.W.3d 779, 787 (Tex.
App.—Dallas 2002, pet. denied). TRCP 193.6 now
excepts named parties from exclusion. Tex. R. Civ.
P. 193.6(a).

7. The Good Cause and Lack of Surprise
Exceptions. TRCP 193.6(a) permits the introduction
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of material or information or testimony that not
timely disclosed, if: (1) there was good cause for
failure to timely make, amend, or supplement the
discovery response, or (2) the failure to timely make,
amend, or supplement the discovery response will
not “unfairly surprise or unfairly prejudice the other
parties.” TRCP 193.6(a) became effective on January
1, 1999. Prior to that time, the sole exception to the
rule of exclusion was a showing of good cause for
failing to timely disclose or timely supplement. See
old TRCP 215.5. The rule change has been seen as
areduction in the burden of a party who is seeking
to introduce a witness. Elliott v. Elliott,21 S.W.3d
913, 922 n7 (Tex. App.--Fort Worth 2000, pet.
denied); Tri-Flo International, Inc. v. Jackson, 2002
WL 31412532, *2 (Tex. App.—-Corpus Christi 2002,
no pet.) (note designated for publication). For this
reason, pronouncements from pre-1999 cases, about
the exclusion of evidence based on failure to show
good cause, should be used with caution on account
of the addition of the additional unfair surprise/unfair
prejudice exception in 1999. Appellate cases
regarding "good cause" usually involve the failure
to disclose a witness. See Alvarado v. Farah
Manufacturing Co., Inc.,830S.W.2d 911,914 (Tex.
1992) (decided under prior discovery rules).

In Best Industrial Uniform Supply Co., Inc. v. Gulf
Coast Alloy Welding, Inc.,41 S.W.3d 145, 148 (Tex.
App.—Amarillo 2000, pet. denied), the court reversed
atrial judge for refusing to allow the plaintiffto call
anew credit manager who replaced a credit manager
who quit, even though the identify of the new
employee was not supplemented until a week before
the hearing to disallow the witness. There was no
showing that the defendant would be unfairly
prejudiced or surprised by the failure to disclose
the witness. Id. at 149. “Inadvertence of counsel is
not good cause for failure to adhere to discovery
deadlines.” Spraguev. Sprague, - S.W.3d ----,2012
WL 456936, *10 (Tex. App.--Houston [14 Dist.]
2012, n.p.h.), citing Alvarado v. Farah Mfg. Co.,
830 S.W.2d 911, 915 (Tex. 1992).

8. Destruction of Evidence. Normally, destruction
of evidence is a matter that is addressed through a
spoliation instruction. However, in Cire v. Cum-
mings, 134 S.W.3d 835, 836 (Tex. 2004), the
Supreme Court held that the plaintiff’s destruction
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of critical audiotapes made the case sufficiently
exceptional that the trial court could go beyond a
spoliation instruction and instead order death penalty
sanctions. /d. at 843. This raises the question of the
duty to preserve

9. Post-Judgment Discovery Sanctions. In
Stromberger v. Turley Law Firm, 251 S.W.3d 225
(Tex. App.—Dallas 2008, no pet.), nearly four years
after the judgment was signed, the judgment creditor
filed a motion for sanctions, complaining of the
judgment debtor’s repeated failure to appear for a
post-judgment deposition and to produce subpoenaed
records. The court imposed monetary sanctions of
$5,000 on the judgment debtor under TRCP 215.1.
The judgment debtor appealed. The court of appeals
reversed the sanction on the grounds that there was
no evidence correlating the $5,000 amount to any
harm. The appellate court took for granted that the
mere filing of a motion for sanctions invested the
trial court with the jurisdiction to award post-
judgment discovery sanctions. This case suggests
that the rule, that sanctions cannot be imposed after
the trial court loses plenary power over the judgment
does not apply to post-judgment discovery. See
Section XX.

C. “DEATH PENALTY” SANCTIONS.

1. What Constitutes a “Death Penalty”
Sanction? The issue of “death penalty” sanctions
first arose to prominence in the context of a judge
striking a party’s pleadings for failure to cooperate
with the deposition process. See TransAmerican
Natural Gas Corp. v. Powell, 811 S.W.2d913,915-
16 (Tex. 1991) . However, the Supreme Court, in
Braden v. Downey, 811 S.W.2d 922, 929 (Tex.
1991), indicated that “death penalty” analysis
extended to excluding essential evidence:

Sanctions which terminate or inhibit the
presentation of the merits of a party's
claims for decision are authorized by Rule
215. These include exclusion of essential
evidence, striking pleadings, dismissal
and default. Rule 215, paragraph 2b(3),
(4), (5). The effect of such sanctions is
to adjudicate claims or defenses, not on
their merits, but on the manner in which
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a party or his attorney has conducted
discovery. We recognize that severe
sanctions are sometimes necessary to
prevent an abusive party from thwarting
the administration of justice by concealing
the merits of a case. However, such
sanctions must be reserved for circum-
stances in which a party has so abused the
rules of procedure, despite imposition of
lesser sanctions, that the party's position
can be presumed to lack merit and it would
be unjust to permit the party to present the
substance of that position before the court.
[Emphasis added.]

Thus, a “death penalty sanction” includes any
preclusive ruling that results in a party’s inability
to prove his case. So, it is said that the exclusion
of evidence that prevents a decision on the merits
of a case is a death penalty sanction governed by
TransAmerican standards. Best Industrial Uniform
Supply Co., Inc. v. Gulf Coast Alloy Welding, Inc.,
41S.W.3d 145, 148 (Tex. App.—Amarillo 2000, pet.
denied); accord, Statev. Target Corp., 194 S.W.3d
46,52 1.6 (Tex. App.—Waco 2006, nopet.) ("adue
process analysis under TransAmerican . . . is
appropriate when application of the discovery rules
results in merits-preclusive or death-penalty
sanctions").

a. Liability. A sanction that dismisses a claim
without ruling on the merits, or that renders a
“default” judgment without ruling on the merits,
amounts to a “death penalty” ruling on the issue of
liability.

b. Unliquidated Damages. Ordinarily, a party
who obtains a default judgment on an unliquidated
claim is not required to prove liability but still is
required to prove the unliquidated damages in a trial
ondamages. Tex. R. Civ. P.243. The Texas Supreme
Court may soon tell us whether a defendant whose
pleadings are stricken for discovery abuse and who
has suffered a default judgment has a right to
participate in the ensuing trial on unliquidated
damages. Paradigm Soc. Oil, Inc. et al. v. Retemco
Operating Inc.,No. 10-0997 (Tex.) (review granted
12-16-11; argued on 2-9-12). In that case, the
petitioner argued that the Fourth and Sixth Courts
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of Appeals do not permit the defaulted defendant
to contest the plaintiff’s damages, while the Second,
Fifth, Seventh, Ninth, Tenth, Fourteenth and
Galveston Courts of Appeals do permit it. The
Amarillo, Dallas, and San Antonio Courts of Appeals
have held that there is no distinction because a
failure-to-answer defaultjudgment and a stricken-
answer default judgment as far as the defendant’s
right to contest the plaintiff’s damages is concerned.
See Fiduciary Mortg. Co. v. Nat’l Bank of Irving,
762 S.W.2d 196, 199 (Tex. App.—Dallas 1988, writ
denied) (party whose pleadings had been struck for
discovery abuse was entitled to offer proofand call
witnesses in mitigation of damages).

The reader with a long memory may recall studying
in law school the famous English case of Armory
v. Delamirie, 1 Sess. Cas. K.B. 505 (King's Bench,
1722). Inthat case, aboy who was a chimney sweep
found a jewel and took it to Paul De Lamerie’s
jewelry store to sell it. De Lamerie’s apprentice
removed the stone, ostensibly to weigh it, then
offered the boy a small sum. When the boy refused,
the apprentice refused to return the stone to the
chimney sweep. The judge instructed the jury,
absent production of the stone by the defendant, to
value the missing diamond as if it were a “jewel of
the finest water.” In Wal-Mart Stores, Inc. v.
Johnson, 106 S.W.3d 718, 721-22 (Tex. 2003), the
Texas Supreme Court recognized the principle of
Armory v. Delamirie as a species of spoliation
instruction, but ruled that it was reversible error to
give such an instruction when the defendant
destroyed evidence at a time when it had no duty
to maintain the evidence.

c. Exemplary Damages. “[T]o sustain an award
of additional damages in a default judgment,
appellees must both plead knowing conduct and
present evidence that the extent of appellant's
knowledge warrants additional damages.” Herbert
v. Greater Gulf Coast Enterprises, Inc., 915 S.W.2d
866, 872-73 (Tex. App.--Houston [1 Dist.] 1995,
no writ). It this appears that, a sanction cannot permit
the recovery of exemplary damages without meeting
the full requirements of proof. See Tex. Civ. Prac.
& Rem. Code § 41.003(a), Standards for Recovery
of Exemplary Damages.
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2. Sanctions Must be Just (Direct Relationship).
In TransAmerican Natural Gas Corp. v. Powell, 811
S.W.2d 913,917 (Tex. 1991), the Supreme Court
held that due process of law requires that such a
discovery sanction be "just." The Court expressed
the “justness” requirement in several ways, including
the requirement that there mustbe a direct relation-
ship between the offensive conduct and the sanction
imposed. /d. This is sometimes called the “nexus”
requirement. See Section X.

3. Sanctions Must be Just (Punish the Of-
fender). In TransAmerican the Court also said that
“the sanction should be visited upon the offender,”
so that the trial court must attempt to determine
whether the discovery failure is attributable to
counsel, or to the party, or both. /d. at 917. A party
should not be punished for its counsel's conduct
"unless the party is implicated apart from having
entrusted its legal representation to counsel." Glass
v. Glass, 826 S.W.2d 683, 687 (Tex.
App.—Texarkana 1992, writ denied). Sanctions were
reversed and a new trial granted in Spohn Hospital
v. Mayer, 104 S.W.3d 878, 882-83 (Tex. 2003),
where the record did not reflect that sanctions
inhibiting presentation of the merits of a case were
imposed upon the persons responsible for the
discovery abuse.

4. Sanctions Mustbe Just (Not Excessive). The
TransAmerican requirement of "justness" provides
that the punishment imposed must not be excessive,
and that the punishment must fit the crime.

TransAmerican Natural Gas Corp. v. Powell, 811
S.W.2d 913, 917 (Tex. 1991).

5. Sanctions Must be Just (Consider Less
Stringent Sanctions First). The court must consider
less stringent sanctions before imposing death
penalty sanctions. The trial court abuses its discretion
if "the sanction it imposes exceeds the purposes that
discovery sanctions are intended to further."
TransAmerican, 811 S.W.2d at 918. The Court based
its ruling on both the Texas Rules of Civil Procedure
and constitutional limitations on the power of courts,
and the constitutional right of parties to a hearing
on the merits of his cause. /d. at 918. The Supreme
Court noted in Chrysler Corp. v. Blackmon, 841
S.W.2d 844, 849 (Tex. 1992):
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[L]esser sanctions must first be tested to
determine whether they are adequate to
secure compliance, deterrence, and
punishment of the offender. [Emphasis
added].

Accord, GTE Communications Systems Corp. v.
Tanner,856 S.W.2d 725,730 (Tex. 1993) (“[c]ase
determinative sanctions may be imposed in the first
instance only in exceptional cases . . .).

6. Presumption that Claims or Defenses Lack
Merit. In TransAmerican Natural Gas Corp. v.
Powell, 811 S.W.2d 913,918 (Tex.1991), the Court
said:

Discovery sanctions cannot be used to
adjudicate the merits of a party's claims
or defenses unless a party's hindrance of
the discovery process justifies a presump-
tion that its claims or defenses lack merit.
... However, if a party refuses to produce
material evidence, despite the imposition
of lesser sanctions, the court may presume
that an asserted claim or defense lacks

merit and dispose of it. . . . . Although
punishment and deterrence are legitimate
purposes for sanctions, . . . they do not
justify trial by sanctions . .. .” [Citations
omitted. |

See Williams v. Akzo Nobel Chemicals, Inc., 999
S.W.2d 836, 845 (Tex. App.--Tyler 1999, no pet.)
(“Appellants did not refuse to provide discovery.
That their original answers were incomplete or even
intentionally evasive is not such an obstruction of
discovery to justify the conclusion that their claims
lacked merit without more.”).

7. Flagrant Bad Faith or Callous Disregard.
“Sanctions which are so severe as to preclude
presentation of the merits of the case should not be
assessed absent a party's flagrant bad faith or
counsel's callous disregard for the responsibilities
ofdiscovery under the rules.” TransAmerican 811
S.W.2d at918. See Morgan v. Verlander,2003 WL
22360942, *5 (Tex. App.-—-El Paso 2003, pet. denied)
(pleadings struck as discovery sanction where
defendant fabricated evidence and tried to tamper
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with evidence of third party that was under sub-
poena).

VIL. INHERENT POWER TO SANCTION. The
Texas court of appeals initially developed the
principle that Texas Courts have the inherent power
ofacourt to impose sanctions without the authority
of either a Rule or a statute. See e.g., In the Interest
ofK.A.R., 171 S.W.3d 705 (Tex. App.—Houston [ 14"
Dist.] 2005, no pet.); McWhorter v. Sheller, 993
S.W.2d 781, 788-89 (Tex. App.—Houston [ 14th Dist. ]
1999, pet. denied); Metzger v. Sebek, 892 S.W .2d
20, 51 (Tex. App.—Houston [1st Dist.] 1994, writ
denied); Greinerv. Jameson 865 S.W.2d 493, 499
(Tex. App.—Dallas 1993, writ denied); Kutch v. Del
Mar College, 831 S.W.2d 506, 509 (Tex.
App.—Corpus Christi 1992, no writ).

The line of Texas cases involving inherent power
to impose sanctions started with Kutch, where the
trial court dismissed a case because the plaintiff
failed to replead after the court granted special
exceptions. In Kutch, the court of appeals looked
to the U.S. Supreme Court case of Chambers v.
NASCO, Inc.,501 U.S. 32 (1991), which had held
that federal courts have the inherent power to
sanction for bad faith conduct during litigation. The
Kutch court found the U.S. Supreme Court case to
be "persuasive authority for the proposition" that
"Texas courts have inherent power to sanction for
bad faith conduct during litigation." Kutch, 831
S.W.2d. at 509. The Kutch courtnoted that the U.S.
Supreme Court cautioned that this power "should
be used only with great restraint and discretion."
Id. The Kutch court also recognized "certain
limitations" to the inherent power to sanction. /d.
at 510. Looking to Texas Court of Criminal Appeals'
precedent, the Kutch court said that the inherent
power to impose sanctions relates to "core functions
of the judiciary, which are: hearing evidence,
deciding issues of fact raised by the pleadings,
deciding questions of law, entering final judgments
and enforcing that judgment." /d. The Kutch court
said, at p. 510:

Accordingly, for inherent power to apply, there
must be some evidence and factual findings
that the conduct complained of significantly
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interfered with the court's legitimate exercise
of one of these powers.

Accord, McWhorter,993 S.W.3d at 789. The Kutch
court recognized other limitations on the exercise
of inherent power to impose sanctions. The court
said: "The amorphous nature of this power, and its
potency, demands sparing use." Id. The Kutch court
recognized "that the legislature's law-making powers
may operate to limit certain exercises of inherent
power." Id. The court also noted that: "Due process
limits a court's power to sanction." /d. at 511. The
court said that "a court's ‘implicit' power to sanction
was governed by the justness or appropriateness
standard which was later developed in
Transamerican," referring to Transamerican Natural
Gasv. Powell, 811 S.W.2d 913 (Tex. 1991). Kutch,
831S.W.2d at511. This Transamerican standard
requires that "a direct relationship must exist
between the offensive conduct and the sanction
imposed," meaning that "the sanction must be
directed against the abuse and toward remedying
the prejudice caused the innocent party" and "that
the sanction should be visited upon the offender."
Transamerican, 811 S.W.2d at 917. This requires
that the court "attempt to determine whether the
offensive conduct is attributable to counsel only,
or to the party only, or both." Id. Transamerican
said that "a party should not be punished for
counsel's conduct in which itis not implicated apart
from having entrusted to counsel its legal representa-
tion." Id. And "just sanctions must not be excessive.
The punishment should fit the crime." The court
"must consider the availability of less stringent
sanctions and whether such lesser standards would
fully promote compliance." /d.

Asnoted in Kutch, the core functions of the judiciary
are hearing evidence, deciding issues of fact raised
by the pleadings, deciding questions of law, entering
final judgment and enforcing that judgment. /d. at
510. See McWhorter, 993 S.W.3d at 789 (sanction
reversed where there was no evidence of significant
interference with a core judicial function).

In In re Reece, 341 S.W.3d 360, 367 (Tex. 2011),
the Supreme Court held that perjury committed in
adeposition was not punishable by contempt because
it did not rise “to the level of actually obstructing
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the Court in the performance of its duties.” While
the scope of contempt power and the inherent power
to sanction are based on different articulations of
a court’s power, they protect the same interest. In
Reece, Justice Guzman’s majority opinion suggests
that lying during a deposition could be addressed
by discovery sanctions. This perspective suggests
that issues relating to depositions are ordinarily not
susceptible to sanctions based on inherent power.
Id. at 368.

In Spraguev. Sprague,2012 WL 456936, *13 (Tex.
App.—Houston [14 Dist.] 2012, n.p.h.), the appellate
court reversed the trial court’s imposition of a
monetary sanction under inherent power, where the
trial court issued no findings, despite their being
requested, and where the evidence did not support
a finding that a party had engaged in bad-faith abuse
of the judicial process.

A series of family law cases have addressed the
imposition of sanctions for a litigant’s failure to pay
interim fees awarded in a family law case. In re
N.R.C.,94 S.W.3d 799 (Tex. App.—Houston [14"
Dist.] 2002, pet. denied) (Court of Appeals reversed
a trial court for striking all of a parent’s fact
witnesses for failing to pay interim fees to an
attorney ad litem); Saxton v. Daggett, 864 S.W.2d
729,734 (Tex. App.--Houston [1 Dist.] 1993, orig.
proceeding) (mandamus issued where court struck
father’s pleadings for failure to pay interim fees);
Baluch v. O’Donnell, 763 S.W.2d 8,10 (Tex.
App.—Dallas 1988, orig. proceeding) (mandamus
issued where trial court struck party’s pleadings
pursuantto TRCP 215(2)(b) as sanctions to enforce
an order directing the relator to pay interim attorneys'
fees to his spouse's attorneys).

VIII. BAD FAITH. TRCP 13 says that “[c]ourts
shall presume that pleadings, motions, and other
papers are filed in good faith.” In Mattly v. Spiegel,
Inc.,19S.W.3d 890, 896 (Tex. App.—Houston [ 14th
Dist.] 2000, no pet.), the court of appeals reversed
Rule 13 sanctions because there was no evidence
of bad faith. The Court said: “Bad faith does not
exist when a party exercises bad judgment or
negligence; it is the conscious doing of a wrong for
dishonest, discriminatory, or malicious purposes.”
In Ubinas-Brachev. Dallas County Medical Society,
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261 S.W.3d 800, 804 (Tex. App.—Dallas 2008, pet.
denied). In McWhorter, 993 S.W.2d at 789, the
Fourteenth Court of Appeals reversed a sanction
based on inherent power when evidence of bad faith
was missing. Under Kutch, a finding of bad faith
is necessary to impose sanctions under the trial
court's inherent power. /d. at p. 510.

IX. EVIDENCE AND BURDEN OF PROOF.
"A party seeking sanctions has the burden of
establishing hisright to relief." GTE Communica-
tions Systems Corp. v. Tanner, 856 S.W.2d 725,729
(Tex. 1993). A trial court can take judicial notice
of the case file in ruling on a sanctions motion. 7ex-
Ohio Gas, Inc. V. Mecom,28 S.W.3d 129, 139 (Tex.
App.—Texarkana 2000, no pet.); Trussell Ins.
Services, Inc. v. Image Solutions,2010 WL 5031100,
*3 (Tex. App.—Tyler 2010, no pet) (memorandum
opinion) (under TRCP 13, Chapter 10, and the
Insurance Code). “However, the pleading alone
cannot establish that the represented party or its
attorney brought their case in bad faith or to harass.”
R.M. Dudley Const. Co., Inc.v. Dawson,258 S.W .3d
694,709 (Tex. App.—Waco 2008, pet. denied) (under
both TRCP 13 and TCP&RC ch. 10). “Evidence
must be admitted under the rules of evidence at the
evidentiary hearing for a trial court to consider it
in asanctions context. /d. at 710. In Banda v. Garcia,
955 S.W.2d 270, 272 (Tex. 1997), the court held
that unsworn statements by attorney were not
evidence. In the case of In re Butler, 987 S.W.2d
221, 225 (Tex. App.—Houston [14th Dist.] 1999,
orig. proceeding).. In instances where the trial court
is sua sponte considering the imposition of sanctions,
presumably the party who might benefit from the
sanctions would have the burden of producing
evidence. The trial court conducting a sanctions
hearing in an inquisitorial mode might present due
process of law issues.

X. NEXUS. In Low v. Henry, 221 S.W.3d 609,
614 (Tex. 2007), the Supreme Court said: “To
determine if the sanctions were appropriate or just,
the appellate court must ensure there is a direct nexus
between the improper conduct and the sanction
imposed.” Accord, Spohn Hosp. v. Mayer, 104
S.W.3d 878, 882 (Tex.2003). The line of authority
dates back to TransAmerican Natural Gas Corpora-
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tionv. Powell, 811 S W.2d 913,917 (Tex. 1991),
where the Court said:

[A] direct relationship must exist between the
offensive conduct and the sanction imposed.
This means that a just sanction must be directed
against the abuse and toward remedying the
prejudice caused the innocent party. It also
means that the sanction should be visited upon
the offender. The trial court must at least
attempt to determine whether the offensive
conduct is attributable to counsel only, or to
the party only, or to both. This we recognize
will not be an easy matter in many instances.
On the one hand, a lawyer cannot shield his
client from sanctions; a party must bear some
responsibility for its counsel's discovery abuses
when it is or should be aware of counsel's
conduct and the violation of discovery rules.
On the other hand, a party should not be
punished for counsel's conduct in which it is
not implicated apart from having entrusted to
counsel its legal representation. The point is,
the sanctions the trial court imposes must relate
directly to the abuse found.

See Braden v. South Main Bank, 837 S.W.2d 733,
738 (Tex. App.—Houston [14" Dist.] 1992, writ
denied). In Spohn Hospital v. Mayer, 104 S.W.3d
878, 882 (Tex. 2003), the Supreme Court said that
there must be “a direct nexus among the conduct,
the offender, and the sanction imposed.”

XI. TRIAL COURT FINDINGS. TRCP 13
expressly requires the court to make findings when
imposing sanctions under that Rule. Tex. R. Civ.
P. 13 ("[n]o sanctions may be imposed, except for
good cause, the particulars of which must be stated
in the sanction order"). The Fourteenth Court of
Appeals has ruled that where a trial court fails to
specifically describe the sanctionable action in either
the sanctions order or the findings of fact, a Rule
13 sanction is unenforceable. Mattly v. Spiegel, Inc.,
19 S.W.3d 890, 896 (Tex. App.—Houston [14th Dist.]
2000, no pet.); accord, Loya v. Loya, 2011 WL
5374199, *5 (Tex. App.--Houston [14 Dist.] 2011,
no pet.) (involving both TRCP 13 & TCP&RC
ch.10).
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Asto discovery sanctions, the Supreme Court noted,
in TransAmerican Natural Gas Corp. v. Powell, 811
S.W.2d 913,919 n. 9 (Tex. 1991):

It would obviously be helpful for appellate
review of sanctions, especially when
severe, to have the benefit of the trial
court's findings concerning the conduct
which it considered to merit sanctions, and
we commend this practice to our trial
courts. See Thomas v. Capital Security
Services, Inc.,836 F.2d 866, 882-883 (5th
Cir.1988). Precisely to what extent find-
ings should be required before sanctions
can be imposed, however, we leave for
further deliberation in the process of
amending the rules of procedure.

The Supreme Court said that it would look to the
rule-making process to determine what findings
would be required for the imposition of discovery
sanctions; however, such a rule has never been
adopted for discovery-related sanctions. By
definition there is no rule associated with imposing
sanctions based on inherent power, so there is no
rule requiring findings when sanctions are imposed
based upon inherent power.

TCP&RC § 10.005 requires the court to "describe
inan order . . . the conduct the court has determined
violated Section 10.001 and explain the basis for
the sanction imposed." Tex. Civ. Prac. & Rem. Code
Ann. § 10.005. In Rivera v. Countrywide Home
Loans, Inc.,262 S.W.3d 834, 842 (Tex. App.—San
Antonio 2008, no pet.), a TCP&RC ch. 10 sanction
award of attorney’s fees was reversed due to the trial
court’s failure to state the grounds upon which
sanction were awarded.

In Hughes v. Aames Funding Corp., 2000 WL
1919705, *2 (Tex. App.—San Antonio 2000, no pet.),
the San Antonio Court of Appeals reversed a
pleading-related sanction award where the trial court
gave no basis for its sanctions, and made no findings
to support the imposition of sanctions. The court
said:

Here, as in GTE Communications Sys. Corp.
v. Curry, 819 S.W.2d 652 (Tex. App.—San
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Antonio 1991, no writ), the order merely
imposes sanctions; it does not find that good
cause exists for such impositions; it does not
find that the pleadings filed by the Hughes were
groundless and filed for the purpose of delay
or harassment, or were made in bad faith; and,
more fatally, it does not state any facts or
particulars of the good cause. Therefore, the
order is defective because it does not comply
with the mandatory requirements of Rule 13
and Section 10.005. This defect warrants
reversal because it probably prevented the
appellants from properly presenting their case
to this Court. Tex. R. App. P. 44.1(a).

Oral comments from the bench do not constitute
findings of fact and conclusions of law. Inre W.E.R.,
669 S.W.2d 716 (Tex. 1984); Roberts v. Roberts,
999S.W.2d 424,440 (Tex. App.--El Paso 1999, no
pet.). In Loya v. Loya,2011 WL 5374199, *4, oral
statement by the trial judge were ignored inreversing
for failure to issue findings to support Chapter 10
sanctions. (Tex. App.—Houston [14th Dist.] 2011,
no pet.).

XII. MONETARY SANCTIONS. The amount
of a sanction is in the court’s discretion. Unifund
CCR Partners v. Villa, 299 S.W. 3d 92, 97 (Tex.
2009) (under TCP&RC ch. 10). In Braden v. South
Main Bank, 837 S.W.2d 733, 738 (Tex.
App.—Houston [14 Dist.] 1992, pet. denied), the court
made the following observation about a $10,000
monetary sanction for resisting discovery:

In TransAmerican Natural Gas Corp. v. Powell,
811S.W.2d 913 (Tex.1991), the Supreme Court
held that a sanction imposed for discovery
abuse should be no more severe than necessary
to satisfy its purposes. 811 S.W.2d at 917. Thus,
the court reasoned, trial courts must consider
the availability of less stringent sanctions and
whether such lesser sanctions would fully
promote compliance. /d.

This Court went on to say that "[a] trial court abuses
its discretion in imposing discovery sanctions if the
sanctions imposed are not just. . .. Whether sanctions
are just is measured by two standards: (1) a direct
relationship must exist between the offensive
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conduct and the sanction imposed; and (2) just
sanctions must not be excessive." Id. at 741.
Compare with TCP&RC § 10.004 (any attorney's
fee sanction awarded for frivolous pleadings and
motions must be in the amount of reasonable
expenses, including reasonable attorney's fees,
incurred because of the filing of the pleading or
motion), and TRCP 215.1(d) ("to pay . . . the
reasonable expenses incurred in obtaining the order,
including attorney's fees . . ."; "the trial court shall
award expenses which are reasonable in relation
to the amount of work reasonably expended in
obtaining an order compelling compliance . . .").
The courtin Braden v. South Main Bank found that
"there is nothing in the record showing any connec-
tion between the $10,000 awarded and any harm
suffered by the Bank as a result of the alleged
discovery abuse. ... The record does not reflect that
$10,000 was anything more than an arbitrary
amount." The Fourteenth Court went on to say:

We hold that when a trial court assesses a
monetary sanction, there must be some evidence
in the record linking the amount awarded to
harm actually suffered by the party seeking
sanctions. The sanction imposed is not just
because there is no direct relationship between
the offensive conduct and the sanction imposed.

Braden v. South Main Bank, 837 S.W.2d at 741.
In Stromberger v. Turley Law Firm, 251 S.W.3d
225,227 (Tex. App.—Dallas 2008, no pet.), the Dallas
Court of Appeals reversed a TRCP 215.1 sanction
of $5,000 where there was no evidence of the
attorneys’ fees incurred as aresult of the objection-
able behavior. The Court said:

When a monetary sanction is the type of
sanction imposed, the sanctionable con-
ductalone does not prescribe the amount
of the sanction. To review the decision
of the amount of the monetary sanction
imposed by examining only the conduct
giving rise to the sanction would permit
a ‘wavering standard of subjectivity’
unrestrained by law or statute. [ Emphasis
in the original]
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The Court cited to Ford Motor Co. v. Tyson, 943
S.W.2d 527, 535 (Tex. App.—Dallas 1997, orig.
proceeding), in which it had held that a monetary
sanction under TRCP 215, that is not tied to any
evidence and where the basis for the amount is
unknown, amounts to an impermissible arbitrary
fine.

XIII. NON-MONETARY SANCTIONS. In
Braden v. Downey, 811 S.W.2d 922 (Tex. 1991),
the trial court ordered both parties’ attorneys to
perform ten hours of community service for the Child
Protective Services Agency of Harris County. In
Bradenv. South Main Bank, 837 S.W.2d 733,742
(Tex. App.—Houston [ 14" Dist.] 1992, writ denied),
the appellate court upheld a sanction requiring an
attorney to perform ten hours of community service
at Harris County Child Protective Services.

XIV. ATTORNEY’S FEES. There is authority
that an award of attorney's fees as a sanction under
TRCP 13 does not have to be supported by evidence
of reasonableness. Inre A.S.M.,172 S.W.3d 710,
718 (Tex. App.—Fort Worth 2005, no pet.).
However, even TRCP 13 sanctions must be reason-
able in comparison to the harm done. See Glass v.
Glass, 826 S.W.2d 683,687 (Tex. App.—Texarkana
1992, writdenied). There is reason to require proof
of the amount of attorneys fees incurred in connec-
tion with sanctions based on inherent power, because
that power should be used "with great restraint and
discretion," and should see only "sparing use."
Kutch, 831 S.W.2d 510-511.

XV. SANCTIONING ATTORNEYS. In Braden
v. Downey, 811 S.W.2d 922 (Tex. 1991). In Kugle
v. Daimler Chrysler Corp., 88 S.W.3d 355 (Tex.
App.—San Antonio 2002, pet. denied) (en banc),
the court of appeals upheld $865,000 in monetary
sanctions against three lawyers who tampered with
witnesses in connection with an traffic death in
Mexico.In/nre K.A.R., 171 S.W.3d 705,715 (Tex.
App.—Houston [14"™ Dist.] 2005, no pet.), the
appellate court upheld the award of $13,000 in
attorneys’ fees as sanctions against a party’s attorney
for not appearing at court-ordered mediation without
advance notice of cancellation. The authority for
the sanction was the court’s inherent power to
sanction.
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XVI. SANCTIONING NON-PARTIES. In/nre
Suarez, 261 S.W.3d 880, 884 (Tex. App.—Dallas
2008, orig. proceeding), court of appeals held that
a trial court acted without personal jurisdiction or
authority for sanctioning non-parties for allegedly
violating a subpoena, and that its sanctions order
was therefore void.

XVII. SPOLIATION OF EVIDENCE. Where
aparty has destroyed evidence, a court has discretion
to give a spoliation instruction to the jury. In Trevino
v. Ortega, 969 S.W.2d 950, 960 (Tex. 1998), the
Supreme Court recognized two different levels of
severity of such instructions:

Depending on the severity of prejudice resulting
from the particular evidence destroyed, the trial
court can submit one of two types of presump-
tions. . .. The first and more severe presumption
is a rebuttable presumption. This is primarily
used when the nonspoliating party cannot prove
its prima facie case without the destroyed
evidence . . .. The trial court should begin by
instructing the jury that the spoliating party has
either negligently or intentionally destroyed
evidence and, therefore, the jury should
presume that the destroyed evidence was
unfavorable to the spoliating party on the
particular fact or issue the destroyed evidence
might have supported. Next, the court should
instruct the jury that the spoliating party bears
the burden to disprove the presumed fact or
issue. . .. This means that when the spoliating
party offers evidence rebutting the presumed
fact or issue, the presumption does not automat-
ically disappear. It is not overcome until the
fact finder believes that the presumed fact has
been overcome by whatever degree of persua-
sion the substantive law of the case requires.
... [Citations omitted.]

The Supreme Court affirmed the dismissal of a
plaintiff’s claim based on the plaintift’s destruction
ofkey evidence, that the court had ordered produced,
in Cire v. Cummings, 134 S.W.3d 835, 836 (Tex.
2004). The Supreme Court found that the plaintift’s
destruction of critical audiotapes make the case
sufficiently exceptional that the trial court could
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go beyond a spoliation instruction and instead order
death penalty sanctions. /d. at 843.

XVIII. OBTAIN RULING BY START OF
TRIAL. It was noted in Section VI.B.5 above that
sanctions for discovery problems known prior to
trial must be ruled on prior to trial or they are
waived. This rule was extended to sanctions under
TCP&RC ch. 10 in Trussell Ins. Services, Inc. v.
Image Solutions, 2010 WL 5031100, *4 (Tex.
App.—Tyler2010,no pet) (memorandum opinion).

XIX. EFFECT OF NON-SUIT. TRCP 162 reads
as follows:

Atany time before the plaintiffhas introduced
all of his evidence other than rebuttal evidence,
the plaintiff may dismiss a case, or take a
non-suit, which shall be entered in the minutes.
Notice of the dismissal or non-suit shall be
served in accordance with Rule 21a on any
party who has answered or has been served with
process without necessity of court order.

Any dismissal pursuant to this rule shall not
prejudice the right of an adverse party to be
heard on a pending claim for affirmative relief
or excuse the payment of all costs taxed by the
clerk. A dismissal under this rule shall have
no effect on any motion for sanctions, attorney's
fees or other costs, pending at the time of
dismissal, as determined by the court. Any
dismissal pursuant to this rule which terminates
the case shall authorize the clerk to tax court
costs against dismissing party unless otherwise
ordered by the court.

“A plaintiff's right to take a nonsuit is important and
firmly rooted in the jurisprudence of our state. Rule
162 should be liberally construed in favor of the
right to take a nonsuit." Aetna Cas. & Sur. Co. v.
Specia,849 S.W.2d 805, 806-07 (Tex. 1993). The
Rule provides that "[a] dismissal under this rule shall
have no effect on any motion for sanctions . . . ."
However, some sanctions do go away when the suit
is dismissed. detna Cas. & Dur. Co. v. Specia
provides:
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Whether a discovery sanction survives a nonsuit
depends upon the nature of the sanction
involved.FN3 Ifa sanction is aimed at insuring
aparty is afforded a fair trial and not subjected
to trial by ambush, the reason for imposing the
sanction no longer exists after a party takes a
nonsuit. . due to the importance of a
plaintiff's right to nonsuit and the nature of the
sanction involved in this case, we conclude that
a sanction excluding witnesses for failure to
supplement a proper discovery request does
not survive a nonsuit.

XX. POWERS END WHEN PLENARY POWER
ENDS. A court cannot issue an order imposing
sanctions after its plenary power has expired.
Unifund CCR Partners v. Villa, 299 S.W. 3d 92,
95 (Tex. 2009) (Chapter 10 sanctions); Scott & White
Mem’l Hosp. v. Schexnider, 940 S.W.2d 594, 596
n. 2 (Tex. 1996); Law Offices of Robert D. Wilson
v. Texas Univest-Frisco, Ltd. 291 S.W.3d 110,113
(Tex. App.—Dallas 2009, no pet.) (Rule 13 Sanc-
tions); Sims v. Fitzpatrick, 288 S.W.3d 93, 105-06
(Tex. App.—Houston [1¥ Dist.] 2009, no pet.) (under
inherent power to sanction). TRCP 162, Dismissal
or Non-Suit, provides that a dismissal “under this
rule shall have not effect on any motion for sanctions
. . ..” In Unifund, the defendant’s motion for
sanctions was filed before the plaintiff dismissed
its suit, and the dismissal order did not specify that
the motion for sanctions was disposed of by the
dismissal order. The Supreme Court evaluated the
dismissal order and concluded that it did not
reference or dispose of the dismissal order. /d. at
96. The dismissal order was therefore interlocutory,
and the thirty-day period of plenary power did not
begin to run. /d. In contrast, the sanction order did
provide that the order was final and appealable, so
the plenary-power clock began to run from the
signing of the sanctions order.

A non-suited party can file a motion for sanctions
while the trial court still has plenary power over the
case. Manning v. Enbridge Pipelines (East Texas)
L.P.,345S.W.3d 718, 728 (Tex. App.—Beaumont
2011, pet. denied) (under TRCP 13 & TCR&RC
ch. 10). However, the sanctions order must be issued
before the court loses plenary power.
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XXI. APPELLATE REVIEW. Sanctions can be
reviewed by appeal or in some instances mandamus.
A request for sanctions is not an independent cause
ofaction. Mantriv. Bergman 153 S.W.3d 715,717
(Tex. App.—Dallas 2005, pet denied); Trussell Ins.
Services, Inc. v. Image Solutions,2010 WL 5031100,
*2 (Tex. App.—Tyler 2010, no pet).

A. APPEAL OF SANCTIONS.

1. Abuse of Discretion. In an appeal from the
imposition of sanctions, the appellate court reviews
the trial court's imposition of sanctions for an abuse
of discretion. Low v. Henry, 221 S.W.3d 609, 614
(Tex.2007) (regarding TRCP 13 and TCP&RC ch.
10). In deciding whether the trial court abused its
discretion, “[a]n appellate court may reverse the trial
court's ruling only if the trial court acted without
reference to any guiding rules and principles, such
that its ruling was arbitrary or unreasonable.” /d.
“ In determining whether the trial court abused its
discretion, we review the record in the light most
favorable to the trial court's action.” Spellmon v.
Collins,970S.W.2d 578, 580 (Tex. App.—Houston
[14th Dist.] 1998, no pet.). However, when it comes
to deciding what law applies or in applying that law
to the facts of the case, the trial court has no
discretion. Walkerv. Packer,827 S.W.2d 833, 840
(Tex. 1992) (saying that a trial court's failure to
correctly analyze or apply law constitutes abuse of
discretion). An appellate court will overturn a trial
court's discretionary ruling “only when it is based
on an erroneous view of the law or a clearly
erroneous assessment of the evidence.” Appleton
v. Appleton, 76 S.W.3d 78, 86 (Tex. App.—Houston
[14th Dist.] 2002, no pet.). The case of Ubinas-
Brache v. Dallas County Medical Society, 261
S.W.3d 800, 805 (Tex. App.—Dallas 2008, pet.
denied), represents an anomaly. There the defendant
moved by summary judgment for the imposition
of sanctions. The court of appeals said that it would
review the imposition of sanctions according to
standard summary judgment review, not by an abuse
of discretion standard. Sanctions were sought by
counterclaim and summary judgment in Trussell
Ins. Services, Inc. v. Image Solutions, 2010 WL
5031100, *2 (Tex. App.—Tyler 2010, no pet). The
court of appeals considered the counterclaim to be
amotion for sanctions. And the Court said that the
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plaintiff’s “nonevidentiary” summary judgment
hearing “should have proven to be an impotent
vehicle by which to challenge the counterclaim for
sanctions.” However, the plaintiff was not faulted
for treating the sanctions request as a plead for cause
ofaction. The appellate court ruled that the Defen-
dant waived its request for sanctions by participating
in anon-evidentiary hearing in which its sanctions
request was denied. /d. at *4.

2. Review the Entire Record. The appellate court
must review the entire record to determine whether
the trial court abused its discretion. American Flood
Research, Inc.v. Jones, 192 S.W.3d 581, 583 (Tex.
2006) (per curiam). Generally, a reviewing court
cannot reverse a trial court's sanctions order in the
absence of a statement of facts from the sanctions
hearing. Browne v. Las Pintas Ranch, Inc., 845
S.W.2d 370, 374 (Tex. App.--Houston [1st Dist.]
1992, no writ).

3. Presumption of Good Faith (TRCP 13).
TRCP 13 provides that “[c]ourts shall presume that
pleadings, motions, and other papers are filed in good
faith.” The party seeking sanctions bears the burden
of overcoming the presumption that pleadings and
other papers are filed in good faith. Low, 221 S.W.3d
at 614. This differs from the normal appellate review
of the evidence.

4. View From Perspective of When the Pleading
was Filed (TRCP 13). For Rule 13 sanctions, the
trial court must examine the facts and circumstances
in existence at the time the pleading was filed to
determine whether Rule 13 sanctions are proper.
Mattly v. Spiegel, Inc., 19 S.W.3d 890, 896 (Tex.
App.--Houston [14th Dist.] 2000, no pet.).

B. MANDAMUS FOR SANCTIONS.

1. Abuse of Discretion. Mandamus will issue with
regard to a sanction only where an abuse of
discretion is shown. In re Christus Health, 276
S.W.3d 708, 709-10 (Tex. App.--Houston [1 Dist.]
2008, orig. petition); The standard of review for
abuse of discretion in a sanction-related mandamus
is the ordinary one. /n re Gupta, 263 S.W.3d 184,
192 (Tex. App.--Houston [1 Dist.] 2007, orig.
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petition) (“a trial court abuses its discretion if it
issues a discovery sanction in an arbitrary or
unreasonable manner, or without reference to guiding
rules and principles”).

2. No Adequate Remedy at Law. As with all
mandamus relief, mandamus relating to sanctions
requires a showing that the trial court abused its
discretion and that appeal is not an adequate remedy.

TRCP 215.1 says that a discovery related sanction
“order shall be subject to review on appeal from
the final judgment.” Nonetheless, mandamus is
available to review a sanctions order when appeal
is not an adequate remedy. Where death penalty
sanctions have been granted, but an appealable order
has not been signed, appeal is not an adequate
remedy. In TransAmerican Natural Gas Corp. v.
Powell, 811 SW.2d 913, 919 (Tex. 1991), the
Supreme Court said:

Whenever a trial court imposes sanctions which
have the effect of adjudicating a dispute,
whether by striking pleadings, dismissing an
action or rendering a default judgment, but
which do not result in rendition of an appealable
judgment, then the eventual remedy by appeal
is inadequate. Specifically, in this case
TransAmerican does not have an adequate
remedy by appeal because it must suffer a trial
limited to the damages claimed by Toma. The
entire conduct of the litigation is skewed by
the removal of the merits of TransAmerican's
position from consideration and the risk that
the trial court's sanctions will not be set aside
on appeal. Resolution of matters in dispute
between the parties will be influenced, if not
dictated, by the trial court's determination of
the conduct of the parties during discovery.
Some award of damages on Toma's counter-
claim is likely, leaving TransAmerican with
an appeal, not on whether it should have been
liable for those damages, but on whether it
should have been sanctioned for discovery
abuse. This is not an effective appeal.

Mandamus is also available where a monetary
sanction is so great that it impairs a party’s ability
to continue the litigation, unless the sanction is

delayed until the end of the case mandamus is
available. See Braden v. Downey, 811 S.W.2d 922
(1991) (“If the imposition of monetary sanctions
threatens a party's continuation of the litigation,
appeal affords an adequate remedy only if payment
of these sanctions is deferred until final judgment
is rendered and the party has the opportunity to
supersede the judgment and perfect his appeal”).

In/nre Braden,960 S.W.2d 834,838 (Tex. App.—El
Paso0,1997, orig. proceeding), the court of appeals
granted mandamus to set aside discovery related
sanction of $6,000 in attorneys’ fees, because “by
failing to provide a date certain as to when the
sanctions were payable and by failing to make
express written findings as to why the sanctions do
not have a preclusive effect, the trial court has
effectively prevented the Relators' from having an
adequate remedy by appeal.”

XXII. SANCTIONSIN APPELLATE COURTS.

A. SANCTIONS REGARDING APPEALS.
Two Rules of Appellate Procedure provide for the
appellate court to award sanctions in connection
with an appeal, one for the courts of appeals and
the other for the Supreme Court.

1. Inthe Courts of Appeals. TRAP 45 authorizes
courts of appeals to award sanctions in appeals. The
Rule reads:

TRAP 45. Damages for Frivolous Appeals in
Civil Cases

Ifthe court of appeals determines that an appeal
is frivolous, it may — on motion of any party
or on its own initiative, after notice and a
reasonable opportunity for response — award
each prevailing party just damages. In determin-
ing whether to award damages, the court must
not consider any matter that does not appear
in the record, briefs, or other papers filed in
the court of appeals.

TRAP 45 became effective on September 1, 1997.
The law before and after the change was discussed
in Hunt v. CIT Group/Consumer Finance, Inc.,2010
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WL 1508082, *8 n. 14 (Tex. App.--Austin 2010,
pet. denied):

In Pantlitzv. Sikkenga,2011 WL 5116464, *5 (Tex.
App.--Houston [1 Dist.] 2011, no pet.), the First

Rule 45 took effect on September 1, 1997. It
replaced former rule 84 and broadened appellate
courts' ability to award sanctions by omitting
language in the former rule authorizing the
award of “damages ‘for delay’ only if we found
‘that an appellant ha[d] taken an appeal for
delay and without sufficient cause.”” Smith v.
Brown, 51 S.W.3d 376, 380 (Tex. App.--
Houston [1st Dist.] 2001, pet. denied). Courts
construed this language to require a finding that
the appeal was taken in bad faith. /d. Most
courts that have considered the issue have
concluded that a showing of bad faith is no
longer required. Texas State Taekwondo Ass'n
v. Lone Star State Taekwondo Ass'n, No.
08-01-00403-CV, 2002 WL 1874852, at *2
(Tex. App.--El Paso Aug.15,2002, no pet.) (not
designated for publication) (collecting cases
and holding sanctions appropriate under either
standard in case involving enforceable Rule
11 agreement waiving parties' right to appeal
outcome of binding summary jury trial).

In London v. London,349 S'W.3d 672, 675-76 (Tex.
App.--Houston [14 Dist.] 2011, no pet.), the court

If an appeal is frivolous, the appellate court
may award the prevailing party just damages.
Tex. R. App. P. 45. To determine if an appeal
1s frivolous, we review the record from the
viewpoint of the advocate and decide whether
there were reasonable grounds to believe the
case could be reversed. Glassman v.
Goodfriend,347S.W.3d 772,782 (Tex. App.—-
Houston [14th Dist.] 2011, pet. filed) (en banc).
Because the question of whether there were
reasonable grounds for such a belief is an
objective one, an appeal can be frivolous even
absent bad faith. /d. at 781. After reviewing
the record from the viewpoint of Jeffrey's
counsel, we conclude that there were reasonable
grounds to believe that this court could reverse
the trial court's order.
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Court of Appeals said:

2.

We apply an objective test to determine whether
an appeal is frivolous and conduct a full
examination of the record and all the proceed-
ings from the viewpoint of the advocate. Smith,
51 S.W.3d at 381. The goal of this inquiry is
to determine whether the advocate had reason-
able grounds to believe that the trial court's
judgment should be reversed. Id. We exercise
prudence and caution and deliberate most
carefully before awarding damages under rule
45. Id. We award sanctions in truly egregious
circumstances. Goss v. Houston Cmty. Newspa-
pers,252 S.W.3d 652,657 (Tex. App.--Houston
[14th Dist.] 2008, no pet.).

In the Supreme Court. TRAP 62 authorizes

the Supreme Court to award sanctions in appeals.
The Rule reads:

TRAP 62. Damages for Frivolous Appeals

If the Supreme Court determines that a direct
appeal or a petition for review is frivolous, it
may — on motion of any party or on its own
initiative, after notice and areasonable opportu-
nity for response — award to each prevailing
party just damages. In determining whether to
award damages, the Court must not consider
any matter that does not appear in the record,
briefs, or other papers filed in the court of
appeals or the Supreme Court.

There are no cases decided under TRAP 62.

B. SANCTIONS REGARDING ORIGINAL
PROCEEDINGS. TRAP 52.11 says:

52.11. Groundless Petition or Misleading
Statement or Record

Onmotion of any party or on its own initiative,
the court may — after notice and a reasonable
opportunity to respond —impose just sanctions
on a party or attorney who is not acting in good
faith as indicated by any of the following:
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(a) filingapetition thatis clearly groundless;

(b) bringing the petition solely for delay of
an underlying proceeding;

(c) grossly misstating or omitting an obviously
important and material fact in the petition
Or Tesponse; or

(d) filinganappendix orrecord thatis clearly
misleading because of the omission of
obviously important and material evidence
or documents.

TRAP 52.3, Form and Contents of Petition, contains
subdivision (j) which provides:

(j) Certification. The person filing the petition
must certify that he or she has reviewed the
petition and concluded that every factual
statement in the petition is supported by
competent evidence included in the appendix
or record.

This certificate requirement sets up a possible

sanction for the attorney filing the petition in the
original proceeding.
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