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TEXAS SUPREME COURT
CHIEF JUSTICES
CALVERT, GREENHILL, & POPE

by

Richard R. Orsinger
Board Certified in Family Law
& Civil Appellate Law by the
Texas Board of Legal Specialization

INTRODUCTION.

In preparing this article on these three great Chief Justices of the Texas Supreme Court, an effort
has been made to show the reader the stories of their lives through what other people who knew them
said about them during and after their lifetimes, and through their voices as expressed in interviews and
through their own writings, both official and unofficial. These three persons, lawyers, judges, were each
very different, and yet similar in that they chose the path of public service rather than the pursuit of
personal wealth, they were all committed to deciding cases based on sound reasoning from legal
principles and not expediency or transient politics, and they used their position and authority for the
betterment of our legal institutions and our government as a whole. They were truly great men.




I. CALVERT. Robert Wilburn Calvert (1905-1994) was an Associate Justice on the Texas Supreme Court, 1950-
1961, and Chief Justice 1961-1972.

=

A. TIMELINES.
1. Robert W. Calvert’s Personal Timeline.

1905 - Born in Tennessee

1912 - Father died; went to live with paternal grandparents

1913 - Mother took kids to Texas and put them in Corsicana Orphans’ Home

1918 - Sister died in influenza epidemic

1921 - took train to lobby Legislature for Orphan’s Home; secured $100,000 grant

1923 - graduated from Orphans’ Home high school; entered Univ. of Texas pre-law; job
operating elevator in Capitol

1924 - dropped out of school

1925 - full-time job at Industrial Accident Board

1926 - entered law school

1927 - half-time job as mail clerk in State Fire Insurance Dept.

IR, 1928 - quit school; full time job as night watchman at Land Office Building

1929 - re-entered law school; full time job as night watchman

1931 - graduated law school; moved to Hillsboro; free office; earned $7.50 his first month

1933 - Elected House of Representatives from Hill & Navarro Counties; amended State Highway Commission bill over

Gov. Ma Ferguson’s objections

1934 - 2nd term in the House; ran for Speaker, lost to Coke Stevenson

1936 - 3rd term in House; unopposed for Speaker; practiced law

1943 - elected Navarro County criminal district attorney; Hillsboro School Board

1946 - 1948 Chair of State Democratic Executive Committee

1948 - canvassed votes in LBJ’s narrow/notorious primary election victory over Coke Stevenson for U.S. Senate

1994 - died; buried in State Cemetery, Austin

2. Robert W. Calvert’s Professional Timeline.

1933 - 1937 Member Texas House of Representatives

1937 - Speaker Texas House of Representatives

1939 - 1950 Served on the Supreme Court Advisory Committee on Rules

1940-1947 County Attorney for Hill County

1950 - 1961 Appointed then elected Associate Justice Texas Supreme Court

1961 - Chief Justice Texas Supreme Court

1965 - Helped establish the Texas Judicial Qualifications Commission

1970 - Chair National Conference of State Chief Justices

1971-72 Chaired Chief Justice’s Task Force on Court Improvement

1972 - Retired from Supreme Court; Of Counsel with McGennis, Lockridge & Kilgore
1973 - Chair of Texas Constitutional Revision Committee

1973 - Received the Herbert Harley Award from the American Judicature Society
1983 - Calvert v. Employees Retirement System of Texas

1984 - 1985 Member Texas Ethics Advisory Commission

1989 - Co-founded, along with successor Chief Justices Greenhill and Pope, the Texas Center for Legal Ethics

3. The Supreme Court in 1958. The make-up of the Texas Supreme Court on January 1, 1958 was: Chief Justice J. E.
Hickman, and Associate Justices W. St. John Garwood, Meade F. Griffin, Robert W. Calvert, Clyde E. Smith, Frank P.
Culver, Jr., Ruel C. Walker, James R. Norvell, and Joe Greenhill.

B. SHORT BIOGRAPHIES, MEMORIALS, AND OBITUARIES.

1. Presiding Officers of the Texas Legislature 1846-2016. The following description was taken from Presiding Officers
of the Texas Legislature 1846-2016, prepared by the Research Division of the Texas Legislative Council.'

During a public career in Texas that spanned more than four decades, Judge Robert W. Calvert served the state in
many capacities. He was a state representative, speaker of the house, county attorney, supreme court justice, chief
justice of the supreme court, and chair of the first constitutional revision commission in 100 years.

Robert Calvert was born in Lawrence County, Tennessee, on February 22, 1905. Following the death of her

husband, Calvert’s mother moved with her children to Texas, where in 1913 she placed Calvert and two of his
siblings in the State Orphans’ Home in Corsicana. Calvert spent his subsequent childhood, until his high school

2



graduation in 1923, at the home. He worked his way through college and law school at The University of Texas,
ultimately receiving his law degree in 1931. He then opened a practice as an attorney in Hillsboro.

Calvert was elected to the house of representatives for three consecutive terms from 1933 to 1939 during the 43rd
through the 45th Legislatures, serving as speaker his last term. During his tenure in the office, the legislature passed
measures providing benefits for blind, dependent, and neglected children; measures repealing the law permitting
pari-mutuel betting on horse races; and measures providing for temporary commitment of persons with mental
illness. Other enacted bills that Calvert considered equally significant were those providing a system of probation
for persons convicted of crimes, extending proration laws regulating the amount of oil each well in the state could
produce, and creating the Old Age Assistance Commission.

County attorney of Hill County from 1943 to 1947, Calvert also served as chair of the State Democratic Executive
Committee from 1946 to 1948, before his 22 year tenure with the Supreme Court of Texas. He first held the office
of associate justice from 1950 to 1961 and then was elected to two consecutive terms as chief justice. He held that
office from 1961 to 1972, when he chose not to seek reelection. Although Judge Calvert retired from elected office
at that time, he was appointed chair of the Texas Constitutional Revision Commission in 1973.

A longtime advocate of judicial reform, Calvert believed that the state’s court system needed reorganizing and
suggested that one final court of appeals be established by combining the Supreme Court of Texas and the Texas
Court of Criminal Appeals. He blamed the overloaded dockets on the “lack of the proper number of judges and
proper efforts of judges” and proposed the creation of a central court administrator to alleviate this problem.

After leaving public office, Judge Calvert lived in Austin, where he was of counsel to the firm of McGinnis,
Lockridge & Kilgore. A frequent contributor to many distinguished law journals, he was also a recipient of
numerous legal honors, including The University of Texas School of Law’s Outstanding Alumnus Award, The
University of Texas Distinguished Alumnus Award, the American Judicature Society’s Herbert Lincoln Harley
Award, and the Southwestern Legal Foundation’s Hatton B. Sumners Award. Calvert’s autobiography, Here Comes
the Judge: From State Home to State House, was published in 1977. He died on October 6, 1994, in Waco.

2. Gaynor Kendall. Gaynor Kendall, Upon Becoming Chief Justice Robert W. Calvert, 24 TEX. B.J. 15 (1961) wrote the
following tribute to Robert W. Calvert upon his ascending to Chief Justice.

On January 3, 1961, Robert W. Calvert became Chief Justice of the Supreme Court of Texas. His seventeen
predecessors in that high office, from Hemphill to Hickman, have been men of great learning and ability. The new
Chief Justice is worthy of wearing the mantle they have graced.

From a biographical standpoint, the new Chief Justice breathes new life into the old American tradition that a man
who possesses the qualities of leadership may rise to exalted offices on his own merits and ability, though he come
from humble origins and from remote or small places. Born February 22, 1905 in Giles County, Tennessee, Robert
W. Calvert was the son of tenant farmers, Porter and Maude Calvert. After the father’s death in 1911, his mother
moved to Texas. In 1913, when he was eight, young Bob was placed in the State Orphans’ Home at Corsicana,
Texas; he remained in the Home until he graduated from its High School in May, 1923.

After working as a “water boy” at the Magnolia Refinery at Corsicana during the summer of 1923, the future Chief
Justice invested his savings in the beginning of a higher education: he entered the University of Texas, and was a
student in the College of Arts and Sciences for two years, working part-time to earn his way. Although he was
forced to stop school on two occasions for more than a year in order to restore depleted finances by working
full-time, and in addition had to work part-time throughout his scholastic career, he graduated from the School of
Law of the University of Texas with an L.L.B. degree in January, 1931.

Private practice

With his freshly-acquired law license, he went to Hillsboro, Texas, and entered the general practice of law. Despite
repeated opportunities which came his way to pursue his calling in one or another of the large cities of Texas at
much greater financial reward, he continued to practice at Hillsboro until his election as Associate Justice of the
Supreme Court in 1950. Two or three years ago, he told the students at the Law Day Activities at his alma mater
that if he had a chance to start his career all over, he would elect to go to Hillsboro and practice law there.

During his almost twenty years as a small-town lawyer, he handled cases of almost every kind, ranging across the
entire spectrum of legal problems. In the courtrooms of his own and neighboring counties, he acquired an extensive
and first-hand knowledge of the workings of the judicial machinery at the trial level, and acquired an abiding faith
in the basic soundness of the jury system. In 1940, he served with other leaders of the bench and bar on the Advisory
Committee appointed by the Supreme Court of Texas to formulate the Rules of Civil Procedure, and the fruit of their
labors was the adoption of the rules which since have simplified and expedited court procedures.



His Hillsboro neighbors elected Robert W. Calvert county attorney for two terms; for three successive terms, he
served in the House of Representatives, representing Hill and Navarro Counties, and he was Speaker of the House
during his last term, 1937-1939.

Broad understanding

When he came to the Supreme Court in 1950, therefore, he brought the training and experience, the outlook and
notions of basic justice, which only extensive practice as an advocate in a small town can teach. He also brought
an understanding of the problems and aims of the Legislative branch, and out of experience gleaned as an advocate
from both sides of the docket, an understanding of the problems arising out of conflicts between the state and the
individual.

As Associate Justice Robert W. Calvert since September 18, 1950, has earned the respect and admiration of the
whole legal community. His dedication to the work of the Court is boundless; his efforts are unstinting; his writing
is lucid, but terse. But the new Chief Justice is not an animated legal tome. While he is a serious and hard-working
student of the law, he has an infectious grin and a keen sense of humor. He enjoys sports, mostly as a spectator, as
limited time permits, and is such a student of baseball that in a pinch he might substitute effectively for the coach
of the college baseball team.

Like the owner of an antique automobile who knows that the steering-wheel has too much play, and that it takes two
pumps of the pedal to operate the brakes, the new Chief Justice is intimately acquainted with the limitations and
idiosyncrasies of the machinery of justice, while knowing too of its basic soundness. The legal community is
therefore justly confident that Mr. Chief Justice Robert W. Calvert will furnish the kind of leadership that has raised
our Supreme Court to its present position of eminence among all others in the country.

. Inns ?f Court. The following short biography of Robert W. Calvert is at the Robert W. Calvert Inns of Court web
page.

Robert Wilburn Calvert was born the son of a sharecropper on Washington’s birthday in 1905, in Lawrence County,
Tennessee. After Calvert’s father died in 1912, Calvert’s mother and her young children moved to Texas. Mrs.
Calvert was unable to provide for her children, and in 1913, she placed Calvert, then age eight, and two of his
siblings in the State Orphans Home in Corsicana, Texas. Calvert remained there for ten years.

Life at the Orphans Home had a Dickensian flavor. Calvert remembered always being hungry. He barely survived
the great influenza epidemic of 1918, and endured a savage beating by a supervisor. His sister died there. On the
positive side, Calvert became an avid reader and a success in the class room, graduating in 1923 from the Orphans
Home school as salutatorian of his class. The Orphans Home instilled in Calvert a fearless, independent spirit and
a strong sense of discipline and honor that remained with him for the rest of his life.

In the fall of 1923, Calvert entered the University of Texas at Austin, with the intention of studying law. At that
time, a person could be admitted to the University’s School of Law after only two years of undergraduate work.
Calvert supported himself by working at the Texas State Capitol for several state agencies. These jobs enabled
Calvert to meet leading state officials and to make valuable friendships that served him well in his political life.
Because of the need to work, Calvert dropped out of law school several times. As a result, his academic record was
undistinguished. Calvert later described it as a flop.

After graduating from the University of Texas School of Law in 1931, Calvert began his legal career in Hillsboro,
then a small town of 8,000 in Hill County, Texas. Calvert became the twenty-third member of Hillsboros bar. By
1940, Calvert had become one of the area’s leading attorneys. Litigants were retaining him in nearly every major
civil suit filed in Hill County. A future chief justice of the Supreme Court of Texas remarked that “[t]his young
fellow Calvert can make it easier for you to agree with him and harder for you to disagree with him than any young
lawyer I know.”

While building a lucrative legal practice, Calvert also pursued a political career. A moderate Democrat, Calvert was
elected to the Texas House of Representatives in 1932 to the first of three consecutive terms. Calvert quickly
emerged as a leader of the Texas House. In 1935, he narrowly lost a race for Speaker to future governor Coke R.
Stevenson. Two years later, Calvert was elected Speaker without opposition. After losing a race for Attorney
General of Texas in 1938, Calvert left the Texas House in January 1939, but remained active in politics. In 1939,
Calvert worked as an unpaid lobbyist to secure passage of a bill creating the integrated, organized State Bar of
Texas. Between 1942 and 1950, Calvert served as Hillsboro City Attorney, Hill County Attorney, and as president
of the Hillsboro Independent School District. In 1946, Calvert became the chair of the state executive committee
of the Democratic party and served in that capacity during the storied Lyndon B. Johnson-Coke Stevenson senate
race of 1948. Calvert was often encouraged to run for Governor, but steadfastly declined to do so.



Calvert was primarily a trial lawyer, but he had come to enjoy briefing cases for appeal. His love of appellate
practice led him to enter a 1950 race for a position as an associate justice of the Supreme Court of Texas. Calvert
was elected and took office in October 1950. In later years, he enjoyed telling people that his victory was due, in
part, to a timely advertising campaign by the makers of Calverts Whiskey. The whiskey companys ad was | switched
to Calvert.

Calvert served on the nine member Supreme Court of Texas for twenty-two years, the last eleven as chief justice.
During his service, Calvert developed a reputation as a staunch law man. He passionately believed in keeping the
law stable and predictable. He would follow an established rule of law even if the rule appeared to cause an
unpopular or undesirable result in a particular case. Calvert once explained his philosophy on this point in a
dissenting opinion [in Shepherd v. San Jacinto Junior Coll. Dist., 363 S.W.2d 742 (Tex. 1962)]:

It is cases such as this that make a judge wish, for the moment at least, that ours were courts of men and not of
law; that make a judge wish if [ may borrow language from the majority opinion that he could lay aside what he
regards as sound principles of law and decide the case on the practicabilites of the situation. But intellectual
integrity ought to be the individual judges most compelling force; and when in his honest judgment sound rules
of law are sacrificed to practicability and expediency, failure to protest is a dereliction of duty.

As this quotation shows, Calvert’s opinions were clear, direct, and understandable. Calvert frowned on the use of
the per curiam opinion in politically sensitive or controversial cases. When I get to the point where I am afraid to
sign my name to an opinion I have written, I will simply resign and leave the court. Many of the 378 opinions that
Calvert wrote are still considered landmarks of Texas law.

Calvert was neither pro-plaintiff nor pro-defendant. A lawyer once told him that the trouble with you is that you
have no judicial philosophy; you will write a case for an injured plaintiff one week and for an insurance company
the next. Besides performing his duties as a judge, Calvert worked hard as chief justice to improve the judiciary. In
1965, he helped secure the creation of the Texas Judicial Qualifications Commission to investigate charges of
judicial misconduct. In 1970, he served as chair of the National Conference of State Chief Justices. Calvert also
supported significant reforms in the procedural rules for the trial and appeal of civil cases. In particular, Calvert
worked to remove technical barriers that prevented a decision on the merits of a case.

After his retirement from the Supreme Court of Texas in 1972, Calvert became of counsel to the prominent Austin
firm of McGinnis, Lochridge & Kilgore. He assisted the firm primarily in the preparation and revision of appellate
briefs. Calvert also served as chair of the Texas Constitutional Revision Commission, which unsuccessfully
attempted to fashion a new constitution for the state. Calvert’s concern over influence of large contributions in
partisan judicial elections led him to become an increasingly vocal advocate for the merit selection of judges. In
1973, the American Judicature Society conferred on Calvert the Herbert Harley Award in recognition of Calvert’s
outstanding contributions to the administration of justice. Calvert died on October 6, 1994, leaving a splendid legacy
and example of hard work, honesty, and fairness.

. House Concurrent Resolution Upon Calvert’s Retirement

By Cole H.C.R. No.

HOUSE CONCURRENT RESOLUTION

WHEREAS, The Honorable Robert W. Calvert, Chief Justice of the Supreme Court of Texas, has served the people
of the State of Texas with impeccable integrity and honor; and

WHEREAS, This outstanding jurist, who has diligently discharged the duties of numerous positions of honor and
trust throughout his life, was born February 22, 1905, in Lawrence County , Tennessee, and moved to Corsicana,
Texas, where, in 1913, he was placed in the State Orphans Home at Corsicana, and there he stayed until his
graduation from high school at that institution in 1923; he then entered The University of Texas and, after working
his way through school, was graduated from the Law School in 1931; and

WHEREAS, Chief Justice Calvert set up a law practice in Hillsboro, Texas, where he soon became a member of the
firm of Morrow & Calvert, and continued to practice law there until September, 1950; after winning the Democratic
Party’s nomination to the Supreme Court, he was appointed to finish the term of the incumbent justice who died
before the end of his term; and

WHEREAS, While in Hillsboro, Texas, Chief Justice Calvert served for six years as a member of the Texas House
of Representatives from Hill and Navarro counties, and was elected Speaker of the House of Representatives in



1937; he served as Speaker for the last two years of his term in the House, and, in 1946, was elected chairman of
the State Democratic Executive Committee; and

WHEREAS, In 1960, this noted attorney and distinguished legislative leader was elected Chief Justice of the
Supreme Court of Texas for a six-year term beginning January 1, 1961; he was reelected to a second term in 1966,
and during his 22 years on the Supreme Court of Texas he has been a prodigious and prolific worker, always seeking
that highest plateau of law and justice for all; and

WHEREAS, He was elected chairman of the National Conference of State Chief Justices in 1970, and served in that
capacity, bringing great honor to himself and the State of Texas; and

WHEREAS, Chief Justice Calvert will not be seeking reelection when his present term of office expires on
December 31, 1972, and it is appropriate that the Texas Legislature recognize the outstanding leadership of this
eminent jurist and public official whose dedicated service to the people of Texas has been an inspiration to all; now,
therefore, be it

RESOLVED by the House of Representatives of the 62nd Legislature, 3rd Called Session, the Senate concurring,
That the Texas Legislature express appreciation for the great service of Chief Justice Robert W. Calvert, who has
demonstrated time and time again his devotion to his country, his dedication to public service, and his never-ceasing
quest for justice; and, be it further

RESOLVED, That the prayers and good wishes of the Texas Legislature and all the people of Texas go with Chief
Justice Calvert; and be it further

RESOLVED, That this Resolution be entered upon the Journals of the House of Representatives and the Senate and
that an official copy be prepared for Chief Justice Calvert as an expression of appreciation for his service to the State
of Texas and the Nation.

Ben Barnes William Henry Sinclair
Lieutenant Governor Speaker of the House
President of the Senate

APPROVED: 6-21-72

Preston Smith
Governor

. Thomas Reavley’s Memoriam. The following piece was written by Thomas M. Reavley, Chief Justice Calvert: Man
of Imperturbable Integrity, 26 ST. MARY’S L.J. 915 (1995):

In Memoriam
CHIEF JUSTICE CALVERT: MAN OF IMPERTURBABLE INTEGRITY

Robert W. Calvert attributed the success of his 1950 campaign for the Texas Supreme Court to the widely known
name of the state comptroller, Robert S. Calvert, and a timely advertising campaign of Calvert Whiskey. He was
an early convert to the superiority of merit selection, rather than election by uninformed voters, as the method of
judicial selection. His preference strengthened over the years as he observed judicial elections. We might speculate
about Calvert’s chances of being elected to the court today. My opinion is that neither section of the bar would
support him, inadequate money would be contributed, and his chances would be poor. He was much too
independent. That says a lot about current practice and affairs.

It has been said that the court led by Chief Justice Calvert was committed to ancient rules of law favorable to
wealthy defendants and was opposed to change. That judgment comes from persons who are either misinformed or
who confuse the judicial and legislative functions. Calvert believed that lawyers, judges, and citizens should be able
to rely on the law as declared by the courts -- at least until their representatives change the law through the
legislative process. When people who depend upon the law were prepared for change, he could support court
improvement of court-made rules.

Chief Justice Calvert was open-minded to changes in procedural rules. The rule change to allow the ten-to-two jury
verdict in civil cases provides one such example. I advocated abandonment of the requirement of twelve-juror
unanimity, but my proposal met with [p. 916] broad opposition, especially from defense lawyers. The court’s
advisory committee voted against this change. During several meetings of the court the summer we considered
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proposed rule changes, my arguments seemed futile. However, on one July afternoon, as we were finishing our
work, Chief Justice Calvert said that he had decided we should try the ten-to-two verdict. The other judges slowly,
one or two grudgingly, followed after. I was almost breathless, but knew very well that Calvert had turned the tide.
Incidentally, the first ten-juror verdicts after the rule change favored the defendants. No further opposition to the
new rule was heard.

In 1971, Chief Justice Calvert organized the Calvert Task Force, which included thirteen judges and lawyers most
knowledgeable about Texas courts. The Task Force undertook to rewrite the Judicial Article of the Texas
Constitution, and despite its diverse membership, it accomplished the mission of substantial change. Calvert then
led some of us to travel the state to explain and advocate the proposed reforms. I wrote about this project in Court
Improvement: The Texas Scene, which appeared in the Texas Tech Law Review.' In 1973, the Texas Constitutional
Revision Commission overtook the effort for court reform. Calvert, having left the supreme court, chaired the
Commission. The thirty-seven Texas leaders on the Commission then involved almost 3,000 persons in a statewide
effort to hear and discuss constitutional revision. They presented a complete rewrite of the Texas Constitution to
the legislature, which sat as a convention. The convention failed to reach accord, but the legislature submitted a
constitutional proposal to the voters during its regular session in 1975. Unfortunately, too few Texas officials shared
Calvert’s willingness to work for the improvement of Texas government, and all of the proposed amendments failed.
Calvert was deeply disappointed, especially by the failure of the rewritten Judicial Article.

For years after he left the court, Calvert carefully read its opinions and wrote many letters to the justices to point
out their errors. For example, he fervently opposed the use of incorrect terms in the appellate court judgment. Calvert
often reminded us that an appellate judgment acts upon the lower court’s final judgment. In an appellate opinion,
the writer may approve or reject the statements [p. 917] or rulings of the trial judge. However, the judgment, and
that only, affirms, reverses, vacates, or modifies the final judgment below. Calvert wanted us to get it right, and he
never stopped teaching.

Calvert was a model chief justice and a delightful colleague. His work was excellent. He was decisive and left no
doubt where he stood, yet he was attentive and respectful of the opinions of others. When he thought a judge was
delinquent in performance, he made his opinion known without any personal abuse. The man could say more in the
way he cleared his throat than others can convey by look or sound.

My years at the court’s conference table under Chief Justice Calvert’s leadership were the most enjoyable time of
my judicial experience. Everyone took the work seriously. It called for your best effort. Rarely did signs of personal
animosity materialize, and the few that did passed quickly. Good humor was appreciated. We were comfortable with
each other.

Bob Calvert was a man of fierce integrity. No one ever questioned that. He decided the merits of each case without
the slightest attention to the identity of the parties or the lawyers. The blindfold never slipped. In all of his years of
public service, he was absolutely impervious to favoritism or improper influence.

In 1974, at a dinner in his honor, I presented a plaque and said to him:

We like you, Judge. You get pretty testy in an argument, but anybody who could make a living in Hillsboro during
the Depression had to be. And you accept adverse decisions as gracefully as you pronounce your own victorious
views. You do not bear grudges. You wear well. You take great care and pride in your personal and professional
honor. And yet, you have never been too full of self.

You are as approachable -- as easy to talk to -- as you were when you were the student operator of the capitol
elevator or when you waited at the bottom of the stairs to your office, hoping to catch a client in Hillsboro. Calvert
liked that description. The following week I received a handwritten note from him. He wrote:

There is a file in my office labeled “Vanity.” Into it I dump all the little nuggets of praise I come by, even those
of an overkill variety.

I must ask that your presentation remarks of last Friday be put in writing so that they can be put in “Vanity”
and thereby be preserved for the grandchildren.

[p. 918] He left instructions for his memorial service “in the event one should be conducted.” He explained that he
“came into this world without pomp or ceremony and preferred to depart in the same manner.” At the gathering, he
directed, an opportunity should be offered “to anyone present to make a brief statement of either praise or criticism.”

At the service held for him in Austin on October 9, 1994, we tried to follow his wishes -- consistent, however, with
our deep affection and enormous respect for him.



Thomas M. Reavley, Senior Circuit Judge, United States Court of Appeals for the Fifth Circuit. B.A., University of Texas;
J.D., Harvard University; LL.M., University of Virginia. Judge Reavley served as a justice on the Supreme Court of Texas
from September 1968 to September 1977.

'Thomas M. Reavley, Court Improvement: The Texas Scene, 4 TEX. TECH. L. REV. 269 (1973).

6. Jack Pope’s Rememberance of Robert Calvert. Jack Pope?, Chief Justice Calvert: Simple Rules Made Him Great,
26 ST. MARY’s L.J. 919, 920-22 (1995):

CHIEF JUSTICE CALVERT: SIMPLE RULES MADE HIM GREAT

I first saw Robert W. Calvert in 1935 from the gallery of the Texas House of Representatives in Austin. At the time,
I was a law student at the University of Texas, and he was a candidate for election as Speaker of the House. I had
heard about this bright young man who was challenging the establishment. Although he lost that race, he won in
1937.

In 1950, our paths crossed many times. He was running for a position on the Texas Supreme Court, and I was a
candidate for the Fourth Court of Civil Appeals in San Antonio. Robert Calvert was a country lawyer from Hillsboro
who had earned statewide respect as chairman of the Texas Democratic Party.” He won, and so did 1.

Robert Calvert easily assumed the role of a judge. He put aside his party leadership and promptly gained the respect
of the bench and bar as an industrious member of the court. When I began my tenure there in 1965, he was serving
as the court’s chief justice.

From the foot of the court’s conference table I daily watched Chief Justice Calvert. Unhurried, deliberate, pressing
for decisions and votes, patient, attentive, organized, prepared -- these were some of my first impressions as I tried
to become comfortable with the meetings in which important decisions had to be made week after week.

I had served as a trial and appellate judge for more than eighteen years, but I was surprised at the differences in
operation between the Texas Supreme Court and the Fourth Court of Civil Appeals. For example, the intermediate
appellate court did not [p. 920] have the burden of deciding applications for writs of error. Granting and denying
writs consumed at least one-third of our judicial time and effort. I was accustomed to discussing opinions with two
justices. At the supreme court, I had to persuade eight. Nine justices produced three times as many opinions as the
three of us on the court of civil appeals.

I soon learned that the supreme court devoted several days each week to court conferences. Monday was
“application day,” Tuesday was “opinion day,” and Wednesday was “argument day.” Finding time to study and
write an opinion was a problem I had to learn to resolve.

Chief Justice Calvert had the ability to keep things simple. He had some rules, but very few. I do not recall ever
reading them. Perhaps his own daily example best displayed these rules. After a while, I realized that his rules for
the conduct of the court’s affairs were similar to Robert Fulgum’s All I Really Need to Know I Learned in
Kindergarten.’

Chief Justice Calvert’s first rule involved punctuality for each court conference, for oral arguments, and for the
court’s ceremonial occasions. Of course, he always arrived first at all of our meetings. In January 1971, former
Governor Price Daniel was scheduled to take the oath of office as a justice of the court. The clerk advised the chief
justice that Governor Daniel had not yet arrived. Nevertheless, Chief Justice Calvert looked at his watch and said
it was time to begin. We entered the courtroom with all the chairs on the front row empty. The chief justice began
the program as it was printed. Smiles appeared on faces throughout the assembly as Governor Daniel and his party
walked into the courtroom late. It did not happen again. We needed no printed rules to know what the Calvert rules
required.

Another Calvert rule was that each judge should hear what every other judge had to say about every case. Stated
in a different way, the rule was “Do not lobby other judges in their offices.” With nine judges walking in and out
of offices up and down the third floor of the supreme court building, little undisturbed research and writing could
be done. This rule also meant that discussion in the court’s conference room, with all present, was [p. 921]
important. Everyone would hear the same arguments and reasons to grant or deny an application or to accept or
dissent from an opinion. Each judge was equally responsible for every decision.

Every judge had an equal right to speak about an application or cause. Chief Justice Calvert recognized each justice
in succession until we had circled the conference table. He also enforced what has been called the first rule of civil
procedure ever announced on the North American continent. An unknown Indian chief created the rule when he said
that only one brave may speak at a time. Every judge had the privilege to “pull down” an application or cause and



to take the file to his office for study, for writing, or, as Chief Justice Calvert would say, “to agonize” for a few days.
Once taken, however, an obligation existed to give that item priority so that it could be returned to conference for
disposition.

Extraordinary proceedings had their own special unwritten rules. When a mandamus, prohibition, or habeas corpus
proceeding was filed, the file was immediately delivered to a judge in his turn to examine it and to determine
whether it was an emergency. When we received notice to go to the conference room, we knew that a case needed
prompt attention and an early setting.

To Chief Justice Calvert, court conferences were court confidences. The integrity of our decision making, the
arguments, the close votes, and the changes of votes were all privileged. Thus, the conference discussions were
always free and open, but spirited arguments sometimes led to hurt feelings. Nevertheless, we all knew that
disclosure of our votes on dispositions could result in a miscarriage of justice to the parties or their attorneys. The
Calvert rule concerning confidentiality was always observed and respected. This rule also encompassed a
requirement that judges leave their arguments and wounded feelings inside the conference room, never to be
mentioned outside.

Finally, Chief Justice Calvert expected judges to arrange their affairs to prevent any conflicts with the court’s work.
Successful performance of judicial services did not include absenteeism. Thus, except for sickness or other
emergency, we seldom had an absence from the court.

These represent some of the rules I discovered when I first reached the court. Perhaps Chief Justice Calvert also
derived them from the court’s practices upon his arrival. Fairness dictated these rules and they were effective. Chief
Justice Greenhill carried them [p. 922] forward during his able administration, and I saw no reason to change them.

Conditions, like courts, change. Different courts proceed in a variety of ways. It was Chief Justice Calvert’s fairness,
the justices’ uniform acceptance of his rules, and his long, untroubled administration that kept our conferences
focused upon the work at hand.

Chief Justice Calvert’s court produced many landmark cases and hammered out a number of reforms. It was an era
when the court declared rules that will govern the civil law for a long time. His own opinions, prepared after diligent
research, were consistently written clearly and with forceful reasoning, resting solidly upon settled law. Lean and
stripped of distracting dictum, his opinions evidenced scholarship, independence, detachment, judicial restraint, and
integrity. He upheld the common law, located the legislative purpose in construing statutes, and wisely took the next
step in novel cases or those that moved beyond the periphery of the existing case law.

Chief Justice Calvert always seemed to be guided by the inscription over the portal of the United States Supreme
Court building: “Equal Justice Under Law.” He never lost sight of his North Star. For his long and honorable career
of service, I would put him in my mythical Texas Supreme Court Hall of Fame.

* Chief Justice (retired), Supreme Court of Texas; B.A., Abilene Christian University; LL.B., University of Texas. Chief Justice Pope retired
in 1985 after nearly 40 years of service as a member of the Texas judiciary.

? Chief Justice Calvert’s story is fully recorded in his autobiography, Here Comes the Judge: From State Home to State House: Memoirs of
Robert W. Calvert (Joseph M. Ray ed., 1977).

3 Robert Fulgum, All | Really Need to Know | Learned in Kindergarten: Uncommon Thoughts on Common Things (1988).

7. Lochridge, our Highly Regarded “Of Counsel.” Lloyd Lochridge wrote the following remembrance, Chief Justice
Calvert, Our Highly Regarded “Of Counsel”, 26 ST. MARY’S L.J. 923, 923-25 (1995):

When Robert W. Calvert resigned as chief justice of the Supreme Court of Texas in 1972 and walked a few blocks
across the state capitol grounds to our law offices, we began an enjoyable association with him spanning more than
twenty years. We already knew something of his background, including his practice as a small-town lawyer in Hill
County, his participation in the Texas political scene, and his years on the supreme court. At that time, however,
none of us could have fully known or imagined the qualities of this man who ultimately became our friend and
counselor.

From the beginning, we heard about Judge Calvert’s life in the state home in Corsicana. We also learned about his
experiences as a small-town practitioner in Hillsboro that, because of the Depression, proved financially
unrewarding. He intrigued us with stories of his service in the Texas House of Representatives and in Democratic
politics during the 1940s. When Judge Calvert spoke of his tenure on the Texas Supreme Court, it was apparent that
he had liked most of his colleagues. Over time, we learned how he regarded each of them. He generally reflected
a high degree of respect; however, in those rare instances when he did not display enthusiasm or affection for a
particular individual, he always exercised restraint in his comments.
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When referring to his accomplishments or the positions in which he had served, Judge Calvert never demonstrated
any self-adulation or egotism. Still, he created the impression that, as the high court’s chief justice, he mandated an
efficient and hard-working [p. 924] court. He was punctual, as former Governor and United States Senator Price
Daniel learned: Governor Daniel arrived late to his first session of the court to find that Judge Calvert had started
-- without him and on time.

Judge Calvert’s strong work ethic quickly became evident. He continued as an early riser all the years we knew him.
If the Dallas Morning News was not delivered by 6:00 a.m., by which time he had been awake for a while and had
expected to read it, he would call the newspaper’s office. He liked to be busy and was quite willing to take work
home when required by the many deadlines of our law practice.

Those in our firm who were privileged to work with Judge Calvert learned of his keen analytical ability, his
knowledge of legal precedents, his clarity of thought and expression, his dedication to simplicity and brevity, and
his decisiveness.

Although he was quick to find the issue and reach an answer, Judge Calvert was always willing to discuss the legal
problems facing our lawyers. He might end a discussion by saying that the view advanced was not his own, but if
the lawyer wished to assert it, that was quite all right.

We quickly learned that Judge Calvert had the integrity, honesty, and independence desired in every judge. He
fiercely advocated these characteristics in the legal profession and expected his colleagues to adhere to the same
standards.

If a particular individual failed to exercise these qualities, Judge Calvert’s opinion of that person would change, but
he would not state his views publicly.

We could not have had a better counselor.

Judge Calvert’s keen legal intellect and vast experience on the court, combined with his openness with all the
lawyers in our firm, created an invaluable resource. Those of us who battled Clinton Manges for more than ten years
on behalf of the Guerra family remember well the benefits of his wise counsel and hands-on help throughout that
litigation.

However, Judge Calvert did not place great financial value upon his services and contributions. This view was not
entirely due to his years of country law practice during the Depression. Judge Calvert was simply not an acquisitive
person. At times, he became dissatisfied with his compensation, but only because he felt that he was being paid too
much. He would occasionally take up this matter with the firm, asking that his compensation be reduced -- requests
we promptly but politely turned down.

[p. 925] Our firm also shared a mutually enjoyable social relationship with Judge Calvert. He liked people and
enjoyed their company, whether at lunch, at some outing over a beer, or at the birthday parties we had for him. His
birthday, celebrated annually by the firm, was enjoyed by everyone and particularly by Judge Calvert and his wife,
Corrine. He was the friend of all at the firm, whether they be a lawyer, secretary, law clerk, receptionist, runner, or
handyman. His good humor and kindness made him everyone’s favorite.

There was so much to learn from this man. He was direct and candid, yet also civil and courteous. He expected
lawyers engaged in adversarial proceedings to represent their clients well and with zeal. Nevertheless, he did not
expect opposing lawyers to take this approach personally. He set high standards of impartiality, competence, and
temperament for the judiciary. As he observed the influence of “big bucks” -- as he called it -- on partisan elections,
he became an outspoken advocate for a better judicial selection process. He never gave up on that cause.

Judge Calvert was a fine example to all of us. Our years of association with him were indeed fortunate.

8. The Calvert Court and Tort Law. The following excerpt comes from J. Caleb Rackley, A Survey of Sea-Change on
the Supreme Court of Texas and its Turbulent Toll on Texas Tort Law, 48 S. TEX. L. REV. 733 (2007). Rackley was
briefing attorney for Texas Supreme Court Justice Paul Green. “II. The Early-Calvert Court (1961-1967): The Calm
Before the Storm 9 Robert Wilburn Calvert was born the son of a sharecropper farmer, and after his father died when
young Robert was seven years old, his mother gave him up for adoption to the State Orphans Home in Corsicana,
Texas.18 Ultimately nicknamed “Mr. Judiciary of Texas” by his friend and fellow Texan, United States Supreme Court
Justice Tom C. Clark, 19 Calvert graduated with sub-par grades from the University of Texas School of Law in 1931,[20]
was elected to the House [p, 739] of Representatives in 1932 and Speaker of the House in 1937,[21] served as City
Attorney in Hillsboro, Texas from 1943 to 1947, chaired the State Democratic Executive Committee from 1946 to 1948,
and was appointed to the Supreme Court of Texas in 1950 by Governor Allan Shivers.[22] After then-Chief Justice J.E.
Hickman announced his retirement in 1960, Calvert ran for and won election as chief justice.[23] A moderate Democrat,
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Calvert earned ‘a reputation as a staunch law man . . . [who] passionately believed in keeping the law stable and
predictable. He would follow an established rule of law even if the rule appeared to cause an unpopular or undesirable
result in a particular case.’[24] 9§ [p. 740] Not surprisingly, the Calvert court, at least in its early years, mirrored Calvert’s
modest approach and philosophy. The justices during the early-Calvert era were a stable group, both ‘homogenous and
closely-knit.’[25] They served an average of twelve years[26] and, while the system was technically elective, it was largely
appointive in effect. Because six of the nine justices who served on the early-Calvert court were originally appointed, all
by Democratic governors, the court was largely insulated from any kind of political activism.[27] And like Calvert, the
court during his tenure was for the most part “neither pro-plaintiff nor pro-defendant.”’[28] Rather than stridently
ideological, [p. 741] the court could best be described as ‘semi-conservative, but taking care of the little people--just as
it had always been.’[29]  Together, the personal injury case Kainer v. Walker[30] and the wrongful death case Sheffield
Division, Armco Steel Corp. v. Jones,[31] both decided in 1964, are illustrative of the respect for precedent and judicial
philosophy that prevailed during Calvert’s early years as chief justice.” [pp. 739-40.] In a section entitled “Subtle Change:
The Late-Calvert Court, 1967-1972,” Rackley wrote: “Three weather-vane cases in the latter years of Calvert’s tenure as
chief justice — McKisson v. Sales Affiliates, Inc.,[55] Felderhoff v. Felderhoff,[56] and Howle v. Camp Amon
Carter[57]--signaled the beginnings of what would later become a dramatic shift in Texas jurisprudence. But what led
to the turn? The answer appears twofold: (1) there was new blood on the court that may have begun pushing the court
away from its traditionalist roots; and (2) the changes were inevitable in that they reflected a broad national trend.” p. 744.

C. AUTOBIOGRAPHY. Because Robert Calvert wrote an autobiography, we know very much of the details of his
life. He was born in the hills of Tennessee in 1905. His father died when he was 6 years old. He started school in a one-
room frame schoolhouse while living with his paternal grandparents on a 65-acre hilly farm. His mother took her three
children and rode the train to Texas, where she placed Robert and his older brother and younger sister in the State
Orphans’ Home in Corsicana. Robert was hospitalized with Influenza during the epidemic of 1918; his sister died from
it. Calvert recounts many details of growing up in the Orphans’ Home. He was unfairly given a whipping by the
superintendent that was so severe that the superintendent was replaced shortly thereafter by a kinder man. By necessity
Calvert learned to fight with fists, and to wrestle, skills which he used in his adult life. He read all the Horatio Alger books
and Zane Grey westerns. He played the cornet and later trumpet in the Children’s Home Band. He participated in literary
societies that trained the boys in declamation, oratory, debate, and essay writing. He participated in a state-level
interscholastic debate competition. The Superintendent sent Calvert, at age 16, alone on a train to Austin to meet with
State Representatives and Senators to acquaint them with the Orphans’ Home and hopefully procure additional funding.
The visit was fruitful, because afterward the Legislature appropriated $100,000 to build a new dormitory and a Legislative
Committee paid a visit to the home. The Dallas Morning News later called Calvert “the $100,000 boy.” In the Home’s
high school, Calvert became proficient in judging stock cows and hogs, and was on the Texas team at a national stock
judging competition in Atlanta. He had the lead role in the Senior Class high school play. He played tennis and
quarterbacked the school’s football team. Upon graduation, Calvert was torn between going to Texas A& M to get a
degree in animal husbandry or going to the University of Texas and getting a law degree. His “Big Brother” in Corsicana
was Luther Johnson, a lawyer who was elected to the U.S. Congress. He was also well-acquainted with Beauford Jester,
a Corsicana lawyer who eventually was elected governor of Texas. Based on their example, Calvert decided to pursue law,
and the superintendent of the school arranged for Calvert to get a job operating the “front” elevator in the State Capitol.
(Calvert said: “Running an elevator in the state Capitol is a good apprenticeship for a political career.”)

In Austin, Calvert developed a taste for pleasure and not study. One day an impatient passenger on the elevator held the
button down to keep the bell ringing until Calvert brought the elevator to the floor where he was waiting. Calvert told him
he didn’t have to sit on the elevator button, that we would come as soon as he could. The man became angry, and after
Calvert left and returned several times, the other man brandished a knife and said “You son-of-a-bitch, I’1l cut your guts
out,” whereupon Calvert hit the man with all he had and knocked the man to the floor and his knife across the lobby.
Calvert picked up the knife and kept it. The man threatened to hang around until Calvert got off work, but at 5:30pm he
was nowhere to be seen. Calvert thought for sure he’d lost his job, and when his boss came over and said he’d heard that
Calvert had gotten into a fight, Calvert told him “It wasn’t much of a fight. I hit a fellow and knocked him down.” After
telling his boss that the man called him an SOB, which he said in the orphanage were fighting words, his boss said: “Well,
it’s too bad you didn’t beat the hell out of him.” He kept his job.

Calvert took a year off from school and got a job working for the Industrial Accident Board. The next year he started back
to school, working part-time as a mail clerk at the [AB. He decided to quit school again and got a full-time job at the State
Fire Insurance Department, then became a night watchman at the Land Office Building and re-entered law school. He
worked nights, seven days a week, and had nothing to do but study so his grades improved. In his senior year, Calvert
found out that he had missed too many P.E. classes and did not meet the physical education requirements for a degree,
so he took a semester of handball and finally graduated in January of 1931.

Graduating in the middle of the Great Depression, no jobs were available. However, a law school friend advised Calvert
of an opportunity in Hillsboro to have a place to work in a law office, with no pay but no overhead. Calvert moved to
Hillsboro, roomed in a boarding house, and earned $7.50 his first month in practice and $5.00 his second month. He tried
and lost some criminal cases and engaged in a general practice, then decided to run for the State Legislature and was
elected in 1932 to the 43™ Legislature as the Representative from Hill and Navarro Counties. He opposed an effort by
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Governor Miriam “Ma” Ferguson to establish a State Highway Commission in a bill that would allow her to appoint five
new commissioners. Calvert moved for an amendment that would delay the law until the 1934 election. In the floor debate,
Calvert read from the transcript from the impeachment trial of Ma’s husband, former governor James Ferguson, who had
been convicted by the Senate on 10 out of 21 charges of vetoing appropriations to the University of Texas as retribution
against political enemies, resulting in his removal from office. The passages contained testimony that “Pa” Ferguson has
received one-third of a bribe. The Senate sponsor of the bill said that Ferguson was the victim of dishonest friends, like
Jesus had been betrayed by Judas Iscariot. Calvert responded: “Now, Senator McGregor, you say that Ferguson was a
victim of dishonest friends, and like Jesus had his Judas Iscariot. I fail, Senator, to find in my Bible anywhere an account
of Jesus demanding his one-third cut in the thirty pieces of silver!” According to Calvert, the Representatives who had
so far been quiet during his speech broke into loud cheering, and his amendment was approved by a vote of 74-63. This
confrontation earned both him friends and enemies. At the end of his first term, Calvert was voted by the Associated Press,
the United Press, and the International News Service as one of the five most valuable members of the Texas House of
Representatives.

In 1935, Calvert was elected again to the 44™ Legislature and, at the urging of friends, he put his name in the race for
Speaker of the House. His opponent was Coke Stevenson, who had been Speaker in the prior Legislative session and was
a supporter of Ma Ferguson. Stevenson won the secret ballot by a vote of 80 to 65. Stevenson appointed Calvert to the
Judiciary Committee. In 1936, Calvert was elected to a third term, in the 45™ Legislature, and this time he was nominated
without opposition and was elected Speaker of the House. Mldway through the Session, at the end of a day, Calvert went
into the men’s room, where there was a porter, and two State Representatives. One of them, Abe Mays, was over 6 feet
tall and weighed 215-225 pounds, while Calvert was 5 feet 10-1/2 inches tall and weighed 145 pounds. Abe walked up
to Calvert and said he didn’t like the way Calvert had been acting and he would give him a good whipping right there and
then. Mays put Calvert is a headlock with his arm around Calvert’s neck. Calvert describes: “To get my head out of the
headlock I lost some skin off both of my ears, but I was then behind him and tripped him and lunged forward and fell on
top of him with him flat on his stomach. I promptly applied a half-nelson ... and had him helpless. I kept putting pressure
on him there on his stomach on the floor of the men’s room; I really didn’t care it I hurt him seriously; but he decided that
he had had enough, and he asked me to let him up. I said, ‘I’ll let you up when I have your word that you are through, and
that I’m not going to have any more problems with you.” He made me that promise, and I let him up.” After the end of
the legislative session, Calvert ran for Attorney General but he lost.

In 1939, Calvert was an unpaid lobbyist for the State Bar of Texas in the regular session of the Legislature. He had two
goals, one to pass a law creating an integrated Bar, and the other to pass a law conferring power on the Supreme Court
to write rules of procedure for civil cases. Both became law.

In 1943, Calvert ran for and was elected as criminal district attorney in Corsicana. The Texas Supreme Court held the law
creating district attorneys in certain counties unconstitutional, eliminating Calvert’s position, but the county hired him
as a county attorney at a lower salary and he served two terms. Also in 1943, Calvert was appointed to the Hillsboro
School Board. In 1944, Calvert was asked to make a radio broadcast in favor of former Corsicana resident Beauford Jester,
who was running for governor. Calvert was offered $10,000 to do this, but Calvert turned down the money, saying “...
when | was a youngster here in the State Orphans Home, Beauford and brother Charley Jester were my friends, and
nobody can pay me to help friends who helped me.” Jester proposed Calvert to be Chairman of the State Democratic
Executive Committee. Calvert was opposed by conservative Democrats, but Calvert received the chairmanship. As Chair
of the State Democratic Executive Committee, Calvert oversaw the final canvassing of the votes for the 1948 runoff for
Democratic candidate for the U.S. Senate, between Coke Stevenson and Lyndon B. Johnson. The vote was close, and both
candidates claimed victory up to the time the Executive Committee did the final canvas of the ballots. Amidst great
controversy, the report of votes from the various counties was upheld by a vote of 29 to 28, making “Landslide Lyndon”
the winner. Calvert wrote: “I was fully convinced that an election fraud had been perpetrated in Jim Wells County, by
which 201 votes had been mysteriously added to Johnson’s total vote and one had been added to Stevenson’s total.”
Because there was not a tie, Calvert as chairman of the Executive Committee did not vote. However, he said that he would
have voted to certify the vote for Johnson because of a Supreme Court decision saying that the Committee had a purely
ministerial duty to accept the votes reported by county chairmen. In 1947, Calvert was elected President of the Hillsboro
School Board. During his term as President, he worked with an African American lawyer from Dallas to have an election
taking control of the schools away from the City so that black teachers could be paid the same salaries as white teachers.
The election was won, and salaries were equalized and a new segregated school was built for African Americans.

In 1950, Calvert decided to run for the position of Associate Justice of the Texas Supreme Court. Popular election was
his only path to the Court Calvert said, in that he could not get a gubernatorial appointment “because I was extremely
controversial in Texas politics.” Calvert had no money to spend on the race, but he was supported by the AFL-CIO and
the African-American community. Calvert won the election, and he left Hillsboro and took the oath of office as Associate
Justice of the Texas Supreme Court in 1950. A.E. Hickman was Chief Justice. Calvert said of Hickman: “No man with
higher moral and ethical standards ever graced the Texas bench. He could quickly cut through to the heart of a case; his
opinions were usually brief and succinct.” When Hickman retired in 1960, Calvert decide to run for Chief Justice, and
won his election by 906,193 votes to 466,684 votes. In 1970, Calvert served as the Chairman of the National Conference
of Chief Justices. As Calvert was nearing ‘the end of his second term as Chief Justice, he decided not to run for re-election.
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Joe Greenhill ran unopposed for the Chief Justice spot. Calvert gave no personal description of Joe Greenhill other that
to call him an Austin lawyer.

Shortly after his arrival at the Supreme Court, Calvert became the Justice with administrative responsibility for
amendments to the rules of civil procedure. When Calvert became Chief Justice he turned that responsibility over to
Justice Ruel Walker. Calvert actively supported a 1965 amendment to the Texas Constitution for the formation of a State
Judicial Qualifications Commission. In 1968, Calvert served as Chairman of a committee to recommend changes to the
1876 Constitution regarding the judiciary in Texas. Recommendations were forwarded to the Legislature at the end of
1972. The proposed amendments passed the House but died in the Senate. In 1973, Governor Dolph Briscoe appointed
Calvert to chair a Constitutional Revision Committee to revamp Texas’ 1876 Constitution. The proposed amended
Constitution was sent to the Legislature, sitting as a Constitutional Convention, but it fell 3 votes short of the required 2/3
vote of members to allow the proposal to go to public election. In 1975, Calvert chaired an effort to submit an Article-by-
Article amendment of the Constitution, but all proposals were voted down by a ratio of 8 to 3 against.

In 1933, Calvert married his first wife. They divorced in 1958. In 1963, he married his second wife and they remained
married until she died in May of 1994. Robert Wilburn Calvert died in October of 1994.

D. OPINIONS AND PUBLICATIONS.

Court Opinions. In his autobiography, Chief Justice Calvert said that he wrote 378 Opinions, covering 260 volumes of
the Southwestern Reporter. Here is a selection of some of his Opinions.

1. Renfro Drug Co. v. Lewis, 235 S.W.2d 609, 615 (1950). This was Associate Justice Calvert’s first Supreme Court
Opinion, issued on December 6, 1950. Calvert wrote without dissent in a damage suit, where the plaintiff fell through a
doorway leading from a parking garage into a drug store, that there was some evidence to support a trial court finding of
the defendants’ negligence and proximate cause, and that contributory negligence by the plaintiff was not established as
a matter of law. The case also addressed the right of indemnity between a lessor and a lessee for claims paid to a third
person. The Opinion ended on a point of contract law: “It is said that there would have been no purpose in requiring
indemnity except to protect Bank against loss or liability for injuries arising out of some cause for which it would be liable
and that it was not intended that all loss or liability of Bank be excepted from the indemnity agreement. The obvious
answer to this contention is that we have no right to make a new contract for the parties. The indemnity agreement and
the exception therefrom are stated in clear and unambiguous language. If the parties had intended the agreement to read
as herein reconstructed they had it within their power to so write it.” Id. at 531. The case has been cited 77 times for its
statement that, where there are no findings of fact and conclusions of law, the trial court’s judgment implies all necessary
fact findings in support of the judgment. The case has been cited 244 times usually for its statement that, in assessing the
sufficiency of the evidence to support the trial court’s findings, ““it is proper to consider only that evidence most favorable
to the issue and to disregard entirely that which is opposed to it or contradictory in its nature.” Calvert cited two very old
cases in support: Austinv. Cochran, Tex. Com. App.,2 S.W.2d 831, 832 (1928); and Cartwright v. Canode, 106 Tex. 502,
171 S.W. 696 (1914).

2. Cavanaughv. Davis, 235 S.W.3d 972 (Tex. 1951). This was Associate Justice Calvert’s second Opinion for the Court.
Calvert also wrote the Opinion in the companion case of Stewart v. Davis, 235 S.W.2d 979 (Tex. 1951). According to
Westlaw as of March 9, 2021, Cavanaugh v. Davis has been cited in 168 Opinions, as recently as the Texarkana Court
of Appeals on October 8, 2020, as well as in 44 secondary sources. In the case, Justice Calvert acknowledged that the
doctrine of adoption by estoppel was recognized in Texas, but that “[i]n no case has this Court upheld the adoptive status
of a child in the absence of proof of an agreement or contract to adopt.” Id. at 577.

3. Transports of Texas, Inc. v. Robertson Transports, Inc., 261 S.W.2d 549 (Tex. 1953). Calvert’s Opinion, as of the
time of his autobiography, had been cited 265 times, but by the time this article was written, citations in appellate opinions
available on Westlaw has risen to 453, the most recent case being published on July 24, 2020. The Transports of Texas
case involved when a temporary injunction can be granted, what proof is required, and what the injunctive order must say.

4. McKee, General Contractor v. Patterson, 153 Tex. 517,271 S.W.2d 391 (1954). In this case, Associate Justice Calvert
wrote: “There are two legal theories, wholly aside from the plaintiff’s own negligence, for denying liability in a suit
against an owner or occupier of land brought by an invitee for injuries growing out of open and obvious dangers thereon.
One rests on the judicial concept that there is no breach of any duty the landowner owes to his invitees. The other arises
out of the doctrine of volenti non fit injuria—voluntary encountering of risk—which is regarded as a defense to all
negligence actions. In this state both theories are recognized. Actually, in their application to a given fact situation the two
theories so completely overlap as to be almost indistinguishable. Actually, also, the defenses of voluntary exposure to risk
and contributory negligence are frequently treated as one and the same. The failure of counsel to segregate and separately
preserve all of these questions in pleadings in the trial courts and in briefs in the appellate courts, thereby offering the
appellate courts no alternative except to decide the cases before them on the questions presented, and the tendency of the
appellate courts to group them in analyzing the evidence, or to seek the most obvious and simplest solution, has led to
much confusion in the decided cases. In greatly similar fact situations some are decided on the basis of no breach of duty
by the defendant, some on the basis of voluntary encountering of risk by the plaintiff, some on the basis of the contributory
negligence of the plaintiff, and some on the basis of two or more of these factors without distinction between them. This
has led to what appears to be conflicting results.” Id. at 393. Later in the Opinion Calbert wrote: “It would greatly simplify
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our procedural problems if we could follow the course suggested by the San Antonio Court of Civil Appeals in Camp v.
J. H. Kirkpatrick Co., 250 S.W.2d 413, writ refused, n.r.e., [author’s note—this Opinion was written by Justice Jack Pope]
and let this class of cases fall into the pattern of the usual negligence case, deciding the question of negligence and breach
of duty on the part of the owner by looking only to his conduct and the question of voluntary exposure to risk on the part
of the invitee by looking alone to his conduct, but to do so would be to ignore the well-settled law of this state, as
expressed in the cases above cited, that there is no duty on the owner of premises to take precautions to protect his invitee
from dangers on the premises of which the invitee is or should be fully aware and which he voluntarily encounters. To
determine the existence and the extent of the owner’s duty we must therefore look not only to the conduct of the owner
but to the conduct of the invitee as well. It may well be that when we examine the conduct of the invitee for the purpose
of deciding whether there has been a breach of duty by the owner we necessarily decide, as an incident thereto, the
defensive issue of voluntary exposure to risk, with the result that a decision of the first question follows a decision of the
second automatically. This was precisely the situation with which this court was confronted by the motion for rehearing
in Wood v. Kane Boiler Works, 150 Tex. 191, 238 S.W.2d 172, 180. But this resulting intermingling of the two problems
would not justify our rewriting the substantive law of the state to impose a duty where it is so firmly established none
exists. Even if voluntary exposure to risk be not pleaded as a defense the duty question would still be present. On the other
hand, the problem being presented by the facts so as to raise the question of “no duty”, there would seem to be little or
no place in the case for the defense of voluntary exposure to risk except, perhaps, to highlight the problem. If the case
were submitted on special issues placing on the plaintiff the burden of proving that the dangers were not so open and
apparent that he should have realized them, the defendant could hardly be prejudiced or heard to complain because of the
refusal of the trial court to resubmit the same issues, from a defensive standpoint, with a less onerous burden on the
plaintiff.” Id. at 394.

Justice Griffin, joined by Justice Smith, dissented.

5. Missouri-Kansas-Texas Railroad v. McFerron, 291 S.W.2d 931 (Tex. 1956). In this railroad crossing death case a
widow and child received a favorable jury verdict against a railroad company. The railroad complained that the trial court
should have granted an instructed verdict because the deceased was violating V.A.T.S. art. 6701d at the time of the
accident. Associate Justice Calvert wrote: “The point of error calls for an analysis of the statute which, in turn, poses many
difficult problems. We note some of them in their logical order, as follows: 1. What duties are imposed by the statute?
2. Are the duties absolute or conditional? 3. If conditional, what are the conditions? 4. By what test shall the courts
determine whether in a given case a train was ‘plainly visible’ and ‘in hazardous proximity’” to a crossing? 5. Does the
evidence in the particular case establish conclusively the existence of the conditions giving rise to a duty to stop? 6. Does
the evidence in the particular case establish conclusively a breach of the duty to stop? 7. Does breach of the duty to stop
constitute negligence as a matter of law under the facts of the particular case? [q] In this opinion we will have occasion
to discuss the first six questions listed, but because of the conclusion we reach in answering the sixth question, will have
no occasion to consider or discuss the seventh.”’p. 934. Calvert noted: “Intensive and extensive research has failed to
discover any case squarely in point, either in this or in any other jurisdiction, other than [one] Indiana case ....” p. 936.
The Court applied the reasonably prudent standard to the questions of whether the train was “plainly visible” and “In
hazardous proximity” to a crossing. p. 939. The Court held that as a matter of law that a reasonably prudent person should
have known that crossing the track ahead of the train was hazardous. p. 940. The Court did not, however, find the evidence
conclusive that the deceased failed to stop, notwithstanding the train’s fireman’s testimony to that effect. p. 940. The Court
found the next point of error, claiming contributory negligence, was waived for failure to state or explain the allegedly
negligent act. p. 941. What Calvert called “one of the most difficult questions in the case” was whether the widow’s
testimony that her husband “never crossed the crossing in question without first stopping the car and looking and listening
for trains.” p. 941. Reviewing the Texas authorities, Calvert wrote: “All in all, considering the state of the decided cases,
it can probably be said that the question is yet an open one in this state.” p. 942. Calvert goes on to note: “With the
exception of the writer and Associate Justice Smith, all members of the Court are in agreement that this Court should adopt
and follow the majority rule that habit evidence should not be admitted where there is an eyewitness to the accident, even
though the eyewitness be an employee of the opposite party. What is now to be said on the subject is said in support of
the writer’s position that such evidence has probative force and therefore should be admitted under circumstances to be
noted.” p. 942. Calvert goes on to say that the erroneous admission of the habit evidence would not matter if the jury’s
finding on discovered peril was upheld. However, the Court found that there was no evidence that the fireman could have
acted to avoid the accident. Consequently, the case had to be remanded for a new trial. p. 945. Having written the Opinion
of the Court, Calvert concludes: “The writer and Associate Justice Smith dissent from the judgment. We do not agree that
the admission of the habit evidence was error and we find no other reversible error in the record. We accordingly believe
the judgment of the courts below should be affirmed.” Thus, Calvert dissented from his own Opinion. Associate Justice
Garwood concurred, agreeing with the Court on all issues except the application of a reasonable care standard to the
question of whether the train was “plainly visible” and “in hazardous proximity” to the crossing. p. 945. Associate Justice
Culver joined the concurrence. Garwood wrote: “If one hears in conversation or reads in a book that “the moon was
plainly visible” or that “the falling aircraft was in hazardous proximity to the earth”, he has a quite clear idea of what is
meant, without speculating about whether someone kept a “proper lookout” for the moon or, in the exercise of due care
under the circumstances, would have appreciated that the aircraft was in danger of crashing.” p. 946. See discussion of
Justice Calvert’s article on this topic, in Section [.D.6 (publications) below.

6. Ex Parte George, 358 S.W.2d 590 (Tex. 1962). Ex Parte George was an application for writ of habeas corpus filed

by Sherman D. George, a local labor leader who picketed outside the main gate of American Oil Company in defiance
of a temporary injunction issued by a Galveston County state district judge. George was held in contempt of court and
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sentenced to jail for 72 hours and fined $100. The case has the earmarks of being a test case, designed to bring into issue
the question of whether the National Labor Relations Act preempted jurisdiction of state courts over this type of labor
dispute. In this instance, the employer had invoked the jurisdiction of the NLRB over its secondary gates, but not to the
main gate of the facility, and the main gate is where George and his fellow-picketers made their demonstration. The Texas
Supreme Court initially rejected habeas corpus relief without dissent. However, upon rehearing Justice Calvert, joined
by Justice Norvelle dissented from the denial of a motion for rehearing. Calvert wrote: “Further consideration of this
matter has convinced me that relator should be discharged. Being thus convinced, I must dissent.” Calvert wrote a 13-page
Dissenting Opinion explaining why he had come to believe that the state district court did not have jurisdiction to issue
the temporary injunction against the picketers. The case was taken to the United States Supreme Court, Mr. George being
represented by the Houston lawyer Arthur J. Mandell of Mandell & Wright, and the oil company being represented by
Tom Davis, of Baker, Botts, Shepherd & Coates. Calvert was vindicated when the U.S. Supreme Court, in a short, Per
Curiam Opinion, without oral argument, reversed the decision of the Texas Supreme Court. Ex Parte George, 371 U.S.
72 (1962). Because the Per Curiam Opinion was short, it may have disappointed those who were hoping for a more
definitive ruling on the legal principles involved.

7. Southland Royalty Co. v. Pan Am. Petroleum Corp., 378 S.W.2d 50, 59 (Tex. 1964). Chief Justice Calvert concurred:
“Courts try to solve disputes over the meaning of contracts by giving them the meaning the parties intended them to have.
This is as it should be. But what meaning the parties to a contract intended it to have is often unclear. Once a dispute arises
over meaning, it can hardly be expected that the parties will agree on what meaning was intended. It is for this reason that
the courts have built up a system of rules of interpretation and construction to arrive at meaning, ignoring testimony of
subjective intent. ‘Intention of the parties’ is often guess-work at best. Sometimes the true intention of one or elven of both
parties may be defeated.... So, while use of rules of interpretation and construction may not always result in ascertaining
the true intention of parties in using particular language ... , their use yet must be better than pure guess-work in most cases
else they would never have been evolved.”

8. Oil Field Haulers Ass’n v. Railroad Commission, 381 S.W.2d 183 (Tex. 1964), Chief Justice Calvert wrote: “This
case presents a number of novel procedural questions, jurisdictional and otherwise, which must be resolved before
substantive questions are reached.” Calvert lists, answers, and explains four procedural questions: “1. Does this Court
have jurisdiction of the application filed by Hill & Hill? We answer this question ‘No.” A negative answer is clearly
compelled by our Rules of Civil Procedure. ... 2. Does this Court have jurisdiction of the application filed by Haulers and
of the points of error contained therein? We answer the first part of the question ‘yes.” Strict application of the Rules
would require a negative answer to the second part, but considering all of the attendant facts and circumstances, we have
decided to take jurisdiction of the points. ... 3. Are the defects in the bond filed by Haulers and others preliminary to
issuance of the writ of temporary injunction fatal to an order reinstating the injunction? We answer this question ‘No.’
4. Does this Court have jurisdiction of Haulers’ first point of error asserting that the Court of Civil Appeals erred in
holding that the strict de novo appeal of the Commission’s rate order did not suspend such order? We answer this question
‘No’.” In a 1981 article, Chief Justice Greenhill wrote of this case: “One caveat before getting to our court, and that is
about our jurisdiction if the court of civil appeals has granted rehearing or changed its judgment. If the court of civil
appeals grants a motion for rehearing, and changes its judgment, you must file another motion for rehearing and set out
your points. And that motion must be overruled before we have jurisdiction. This is the teaching of an opinion of our court
called Oil Field Haulers Ass’nv. Railroad Commission by Judge Calvert.[1] That is a complicated opinion, and I will not
take the time to go into it. The bottom line is that if the court of civil appeals changes its judgment in a y respect on
rehearing, do yourself a favor and study Oil Field Haulers.”

9. Tarver v. Tarver, 394 S.W.2d 780 (1965). In Tarver v. Tarver, Chief Justice Calvert wrote an Opinion restating bed
rock rules on community and separate property and discussing the commingling of separate and community property funds
and the tracing of separate property. Westlaw indicates that the Opinion has been cited in 129 later Opinions and 69
secondary sources, as of March 9, 2021. Subsequent cases citing include Per Curiam in Pearson v. Fillingim, 332 S.W.3d
361, 363 (Tex. 2011); Justice Robertson in Estate of Hanau v. Hanau, 730 S.W.2d 663, 667 (Tex. 1987); Justice Pope
in Cameron v. Cameron, 641 S.W.2d 210, 216 (Tex.1982); Justice Denton in McKinley v. McKinley, 496 S.W.2d 540,
543 (Tex. 1973); Justice Barrow in Maples v. Nimitz, 615 S.W.2d 690, 691 (Tex. 1981); Justice Johnson in Cockerham
v. Cockerham, 527 S.W.2d 162 (Tex.1975); and Justice Denton in McKinley v. McKinley, 496 S.W.2d 540, 543 (Tex.
1973). Tarver is also cited for the esoteric but then-fatal procedural mistake of failing to file an application for writ of error
attacking the Court of Civil Appeals’ adverse ruling on a cross-point raised by the appellee in the Court of Civil Appeals.
See e.g., Hernandez v. City of Ft. Worth, 617 S.W.2d 923, 924 (Tex. 1981) (Per Curiam). See Calvert, Some Problems
of Supreme Court Review, 21 TEX. B. J. 75 (Feb. 22, 1958), discussed under Publications, Para. 8 below.

10. Houston Fire & Cas. Ins. Co. v. Nichols, 435 S.W.2 140 (Tex. 1968). Chief Justice Calvert wrote the Opinion in
this case involving the amount to be paid by the insurance company on cotton burrs that were destroyed by fire. The
Supreme Court held that the insurance contract to cover the cotton burrs for $6,000 was the amount of insurance and not
a contractually agreed-upon price and that it was necessary to present evidence of value. Despite the fact that “there is
absolutely no evidence in the record supporting the jury’s answer to the damage issue,” the record did reflect some market
value and some intrinsic value to the insured. The Court remanded in the interest of justice, under Tex. R. Civ. P. 505.
Id. at 141-43.

11. State v. Cook United, Inc., 464 S.W.2d 105, 107 (Tex. 1971). Chief Justice Calvert issued a short concurrence:
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I concur in the judgment rendered.

The requirement in Rule 683 that the reasons for issuing an injunction be stated in the order could hardly be couched
in stronger language. It is mandatory. The order in the instant case states no reasons for its issuance. I concur in the
judgment here rendered only because I am willing to recognize an exception to the Rule’s requirement in cases
involving injunctive orders granted on behalf of the State to restrain the operation of statutorily declared public
nuisances. That, in my judgment, is the effect of the majority’s opinion.

12. Del Bosque v. Heitmann Bering-Cortes Co., 474 S.W.2d 450, 453 (Tex. 1971). In this case the Supreme Court held
that a verdict finding the plaintiff negligent conflicted with a finding that the plaintiff acted prudently in the face of an
emergency (“the sudden emergency doctrine”). Speaking of statements in prior Supreme Court Opinions, Chief Justice
Calvert wrote: “[s]Juch expressions are not intended to mean, and do not mean, that a person will be relieved of the legal
consequences of unreasonable and imprudent conduct when confronted with a sudden emergency; they mean only that
the fact finder, judge or jury as the case may be, may conclude that conduct which in other circumstances would be
unreasonable or imprudent is not so in emergency situations. In this respect the doctrine of ‘sudden emergency’ would
seem to differ from the doctrine of ‘imminent peril.” A person is not legally accountable for imprudent conduct resulting
in injury to himself when such conduct results from a state of terror reasonably springing from an imminent peril created
by the negligent conduct of the defendant.” Id. at 452-53. Calvert ended his Opinion with this: “The frustration of
conflicting jury answers should not reoccur upon retrial of the case if the question of sudden emergency is submitted to
the jury as an explanatory instruction in keeping with our suggestion in Yarborough v. Berner, 467 S.W.2d 188 (1971),”
an Opinion written by Justice Pope. See Section II11.D.2 below.

13. Joe Adamsand Sonv. McCann Const. Co.,475S.2d 721, 733 (Tex. 1971) (Calvert, C.J., Dissenting), Chief Justice
Calvert wrote in dissent: “The decision in this case establishes not only bad contract law but also bad summary judgment
law.” Calvert was joined in dissent by Justices Steakley, McGee, and Denton. The Majority’s decision was later overruled
by Ethyl Corp. v. Daniel Const. Co., 725 S.W.2d 705 (Tex. 1987).

14. Morrow v. Shotwell, 477 S.W.2d 538 (Tex. 1972). In this case, Chief Justice Calvert wrote: “The rule by which to
test the sufficiency of the description [in a deed] is so well settled at this point in our judicial history, and by such a long
series of decisions by this court, as almost to compel repetition by rote: To be sufficient, the writing must furnish within
itself, or by reference to some other existing writing, the means or data by which the land to be conveyed may be identified
with reasonable certainty.” Id. at 539. Calvert also confirmed Justice Greenhill’s statement in Scott v. Liebman that either
the court of civil appeals or the Supreme Court could remand a case in the interest of justice when “when a case was tried
on a wrong theory and it appeared to us that the justice of the case demanded another trial.” Id. at 540. According to
Westlaw as of March 9, 2021, this Opinion has been cited in 225 later cases, and 51 secondary sources. Scott v. Liebman
is discussed in Section I1.D.20 below.

15. Swilley v. Hughes, 488 S.W.2d 64 (Tex. 1972). This was one of Chief Justice Calvert’s last two Opinions for the
Texas Supreme Court, issued on October 4, 1972. The case was a suit on a promissory note, in which summary judgment
had been granted. Chief Justice Calvert wrote: “Under Rule 166-A, Texas Rules of Civil Procedure, the party moving for
summary judgment has the burden of establishing that there exists no material fact issue and that movant is entitled to
judgment as a matter of law. When a defendant moves for summary judgment on the basis of his affirmative defense, he
must, therefore, conclusively prove all essential elements of that defense.” Justices Walker and Pope dissented on the
scope of the remand. According to Westlaw as of March 9, 2021, the Opinion has been sited in 943 later cases, and 63
secondary sources.

16. Moore Burger, Inc. v. Phillips Petroleum Co., 492 S.W.2d 934, 938 (Tex. 1972). This was one of Chief Justice
Calvert’s last two Opinions for the Court, issued on October 4, 1972. Westlaw indicates that this Opinion has been cited
in 422 other cases and 83 times in secondary sources, as of March 9, 2021. In this case, Chief Justice Calvert recognized
the doctrine of promissory estoppel as an exception to the general statute of frauds, where the application of the statute
would amount to a fraud. In a short Opinion Overruling Motion for Rehearing, Justice Reavley wrote: “Respondents read
the Court’s opinion to make any promise enforceable, though within the proscription of the statute of frauds, if foreseeable
action or forbearance by the promisee meets the requirements of Section 90 of the Restatement of Contracts (or fulfills
Section 217A of the Restatement, Second, Supp.Tent.Draft No. 4, 1969). This is not the holding. *** The promise which
is determinative here is the promise to sign a written agreement which itself complies with the statute of frauds.” Ten years
later, in Nagle v. Nagle, 633 S.W.2d 796, 800 (Tex. 1982), Chief Justice Greenhill wrote: “This Court’s original opinion
in ‘Moore Burger’ was considered to have been too broadly written. On rehearing, the Court wrote to narrow the
promissory estoppel exception to cases where the promise was ‘to sign a written agreement which itself complies with
the Statute of Frauds.”” Moore Burger, Inc. also is cited for its ruling that on summary judgment, a non-movant raising
an affirmative defense in the nature of confession and avoidance has the burden of raising a fact issue regarding the
affirmative defense.

17. Calvertv. Employees Retirement System of Texas, 648 S.W.2d 418 (Tex. Civ. App.—Austin 1983, writref’d n.r.e.).
In this case, Robert W. Calvert filed suit in a Travis County District Court seeking a declaratory judgment that the
Employees Retirement System of Texas was required to give him the names and mailing addresses of retired appellate
court justices whose records were in the custody of the System. The System secured an Attorney General’s Opinion that
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the records were exempt from the operation of the Texas Open Records Act. The trial court granted the A.G.’s motion
for summary judgment without stating the rights of either party under the applicable statutes. In an ironic twist, the Court
of Appeals reversed the trial court for failing to declare the parties’ rights, citing as sole authority Calvert, Declaratory
Judgments in Texas,14 ST. MARY’S L.J. 1 (1982). The appellate court went on to “render the judgment that the district
court should have rendered,” and ordered that the names and addresses of retired appellate judges be disclosed to Robert
W. Calvert.

Publications.

Calvert said that he “began as early as 1952 writing “articles for publication which I thought would be helpful to both
bench and bar.” Here is a list of articles written by Calvert over the years. [If the reader knows of other articles by Calvert,
please email the author so this article can be updated. ]

1. Law and Legislators. The earliest published article authored by Robert Calvert that research uncovered was in Volume
1 of the Texas Bar Journal, Calvert, Law and Legislators, 1 TEX. B.J. 62 (1938). Calvert wrote the article when he was
Speaker of the Texas House of Representatives, 45" Legislature. Calvert wrote:

Who has not heard the story of citizen A who, in sympathizing with citizen B whose son had been sentenced to serve
aterm of years in the penitentiary, suggested that after all he, A, had suffered a greater humiliation and indignity--his
son had been sent to the state Legislature! Members of the Legislature, individually and collectively, have been
subjected to so much adverse criticism the writer is forced to admit that of all public officials the public generally
regards the legislator as the official ‘of lowest estate.

To the press should go a large measure of the blame (or credit) for developing and fostering this “anti- legislature”
public attitude. Most of as, like the late Will Rogers, only know what we see in the papers, and the powerful
influence of the editorial, the cartoon, and the featured stories on legislative sessions has convicted the legislator
of all the sins of omission and commission known to the law; so that his constituents usually approach him in the
same attitude as that adopted by the Justice of the Peace who faced all defendants hailed into his court with the same
query: “Do you want to plead guilty, or do you want me to find you guilty?”

It is not the purpose of this article to offer a defense of the Legislature. It needs no more defense than does the
Democratic form of government itself, for in theory at least, the legislative is the most important branch of a democratic
government. The legislative branch makes the laws; the judicial and the executive branches only interpret and execute
them.

* % *

The proof of the pudding is in the eating. The people would not continue to elect, honor and promote crooks,
grafters and horse-thieves. A glance at the records reveals that greater public honor has come to many men who
began their careers as humble members of the House of Representatives. [In this comment, Calvert
foreshadowed his own future. ]

* * %

When next you feel like cussin’ your legislators because they have passed some law that does not exactly suit your

fancy, just remember that they are the same type of men that you are; that they are the victims of a Democratic

system of government which William James has described as “a system in which you do something and then wait

to see who hollers. Then you go and relieve the hollering as best you can, and wait again to see who hollers as a

result of your remedying the first woes. And so on.”

2. New Rules of Procedure. Calvert, Some of the Important Changes Effected by the New Rules of Practice and
Procedure in Civil Actions, 6 Dallas Bar Speaks pp. 17-182 (1941). This article is a report of comments delivered by
Calvert, then County Attorney of Hill County, to the Dallas Bar Association on June 21, 1941.

3. Supreme Court Review. Calvert, Method of Review by the Supreme Court, 14 Dallas Bar Speaks 5 (1951).

4. Harmless Error. Calvert, The Development of the Doctrine of Harmless Error in Texas, 31 TEX. L. REv. 1 (1952).
This 18-page article is an historical analysis of the doctrine of harmless error, starting with Wigmore’s recounting of

“presumed prejudice” in English law, and continuing through Justice Calvert’s analysis of the harmless error rule in Texas
case law. “Development of the court’s attitude toward the prejudicial error pr0V1510ns of Rules 434 and 503 can best be
brought into proper focus by a [p. 10] general analysis of the twenty-two cases™ involving the problem, either decided
by the court or in which the court refused a writ of error, thereby placing its approval upon the decision and opinion of
a court of civil appeals.” 1d. at 9-10. The earliest case citing this law review article was Kansas City S. Ry. Co. v.
Frederick, 276 S.W.2d 332, 333 (Tex. Civ. App.—Beaumont1955, writ ref’d n.r.e). In his 1979 article on this subject,
Calvert revealed a letter he received from Robert W. Stayton, Professor of trial and appellate procedure at the University
of Texas School of Law, saying about this 1952 article by Calvert: “Your article on Development of the Doctrine of
Harmless Error is in my opinion a benchmark from which all future efforts will proceed. It is most excellent.” Calvert
& Perin, Is the Castle Crumbling? Harmless Error Revisited, 20 S. TEx. L.J. 1(1979). See Section 1.D.36 (publications)
below.
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5. Special Issues. Calvert, The Submission of Special Issues, 16 Dallas Bar Speaks 330-336 (1953-54). This article is
drawn from Associate Justice Calvert’s April 24, 1954 speech to the Dallas Bar Association. Calvert discussed. among
other things, the requirement in Rule 289 that the court “shall submit the controlling issues made by written pleadings and
the evidence.”

6. The Application for Writ of Error. Calvert, The Application for Writ of Error, 3 TEX. R. Civ. P. ANN. 404-12
(Vernon 1955) (following Rule 469).

7. Special Issues. Calvert, Special Issues Under Article 6701d, Section 86(d), of the Texas Civil Statutes, 34 TEX. L. REV.
971, 978 (1956). In this article, Associate Justice Calvert wrote extensively on a recent Supreme Court Opinion he had
authored, on how to frame special issues and instructions in a jury charge to implement the statute governing duties in
a railroad crossing case. Calvert wrote:

By its recent opinion in Missouri-Kansas-Texas R.R. v. McFerrin,' the Supreme Court of Texas sought, as best it
could, to settle some of the problems which article 6701d, section 86(d)2 has posed in railroad crossing cases.
Whether it succeeded only time and future litigation will tell. It is not entirely unlikely that it created as many
problems as it solved.

One problem the court did not have before it and therefore did not undertake to solve was the problem of framing
special issues for jury submission of the defenses provided by the statute. That the framing of issues has been a
problem, rarely solved in the same manner by trial courts, is obvious from a casual glance through opinions of courts
of civil appeals in some of the cases dealing with the subject.

Actually, the McFerrin opinion charted the way on most of the issues arising under the statute. It stated that the
statute imposes no duty on a motorist approaching a crossing unless a train is approaching, is plainly visible, and
is in hazardous proximity to the crossing, and it defined the terms “plainly visible” and “in hazardous proximity.”
It noted that [p. 972] when the three foregoing conditions exist the statute imposes on a motorist two duties: (1) a
duty to stop, and (2) a duty not thereafter to proceed until he can do so safely.”

This article was cited by Justice Walker in Christy v. Blades, 448 S W.2d 107, 111 (Tex. 1969), overruled by S. Pac. Co.
v. Castro, 493 S.W.2d 491 (Tex. 1973), where Justice Walker wrote: “The problem of submitting impossibility of
compliance with Article 6701d, s 86(d), was considered by at least one legal writer shortly after our decision in McFerrin.
On the theory that this excuse for violating the statute is legally analogous to sudden emergency, it was suggested that
the motorist should have the burden of proving: (1) that after the train became plainly visible and in hazardous proximity
to the crossing, he could not by the exercise of ordinary care have stopped his vehicle within fifty feet but not less than
fifteen feet from the nearest rail of the track; and (2) that his inability to stop was not caused by his own negligence.
Calvert, Special Issues under Article 6701d, Section 86(d), of the Texas Civil Statutes, 34 Tex.L.Rev. 971. See also
Hodges, Special Issue Submission in Texas, s 25, p. 67. § We agree with these conclusions. It is also our opinion that when
impossibility of compliance is raised but not conclusively shown by the evidence, the motorist must request the
submission of proper excuse issues before he will be heard to complain of their omission from the charge.”

8. Some Problems of Supreme Court Review. Calvert, Some Problems of Supreme Court Review, 21 TEx. B.J.75 (Feb.
22, 1958). In this article, Associate Justice Calvert wrote: “The purpose of this article is to point up and illustrate some
of the problems which are often encountered by the practitioner in seeking review by the Supreme Court on application
for writ of error or by answer to an application.” P. 75. In discussing preservation of error, he wrote:

It is elementary that review of an erroneous ruling can be obtained only where the party seeking review has
preserved the error at every vital step of the appellate process from its origin or commission to its presentation by
point of error in the application or by cross-pointin the answer to the application.[9] ... These steps include proper
objection, where required, when the ruling occurs in the course of the trial in the trial court;[10] assignment of error
in the motion for new trial where a motion is required as a prerequisite of appeal;[11] complaint by point of error
or by cross-point in the brief in the Court of Civil Appeals;[12] assignment of error in the motion for rehearing in
the Court of Civil Appeals;[13] and complaint by point of error in an application for writ of error in the Supreme
Court or by cross-point in the answer.[14] Right of reveiw by the Supreme Court is often lost through failure to
preserve the error by assignment of error in the motion for rehearing in the Court of Civil Appeals[15] or by point
of error in the application for writ of error.[16]

Calvert goes on to discuss the intricacies of cross-assignments, conditional points of error, cross-points, independent
grounds for affirmance of the court of civil appeals, fundamental error, and an arduous explanation of problems arising
from presenting two or more independent points of error where one was not addressed by the lower court, or where one
is a rendition point and the other a remand point and the lower court erroneously reversed on the rendition point without
addressing the remand point, or vice versa. For all of the problems he analyzes, Calvert sets out an example walking the
advocate through the steps s/he must take, with the multiple points problem presented in 11 alternate scenarios. Calvert
dropped two footnotes, one setting out suggested language the advocate should use to present a request for a conditional
writ of error and the other setting out a sample reference to independent grounds for affirming the court of civil appeals’
judgment. Some of these traps for the unwary in Supreme Court practice were banished with the adoption of the Texas
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Rules of Appellate Procedure effective September 1, 1997, but the problem of how to deal with unaddressed remand or
rendition points is with us still.

See Enloe v. Barfield, 422 S.W.2d 905 (Tex. 1967) (Calvert, C.J.), where the Supreme Court reversed the court of civil
appeals’ ruling that there was no evidence to support two jury findings that the plaintiff was negligent. Because the
plaintiff did not cross-assign a point of error in the court of civil appeals that the two findings were against the
“overwhelming preponderance” of the evidence (a factual sufficiency complaint that was under the exclusive jurisdiction
of the court of civil appeals), the Supreme Court reversed and rendered judgment for the defendant. The Court declined
to remand in the interest of justice.

It is noteworthy that the section of the article on “no evidence” and “insufficient evidence” discussed nomenclature and
proper disposition on appeal, saying that a no-evidence point requires rendition while an insufficient-evidence point
requires remand. pp.114. In Footnote 29, Calvert cites to W. St. John Garwood’s The Question of Insufficient Evidence
on Appeal, 30 TEX. L. REV. 803. In Footnote 30, Calvert wrote: “To determine whether the point is a ‘no evidence’ or an
‘insufficient evidence’ point the court will look beyond the strict wording of the point and consider the statement and
argument under it.” Calvert apparently had not yet reached the essential insight presented in his 1960 article on No
Evidence/Insufficient Evidence Points of Error, that “[t]he controlling consideration with an appellate court in passing
on a point of error directed at the state of the evidence is not whether the point uses the preferable, or even the proper,
terminology, but is whether the point is [p. 362] based upon and related to a particular procedural step in the trial and
appellate process and is a proper predicate for the relief sought.” See Section [.D.8 below.

Calvert’s 1958 article was revised sixteen years later and was published in 6 ST. MARY’S L.J. 303 (1974).

9. No Evidence/Insufficient Evidence Points of Error. Calvert, No Evidence ““And Insufficient Evidence” Points of
Error, 38 TEX. L. REV. 361 (1960). This law review article is the most important one that Justice Calvert wrote; it is the
most cited and most influential law review article ever written in Texas.

In an 1989 article for the St. Mary’s Law Journal, Chief Justice Calvert commented that the heart of his article on
standards of review “was placed up front on page one; all else was filler.” Robert W. Calvert, How an Errorless Judgment
Can Become Erroneous, 20 ST. MARY’S L.J. 229, 230 (1989). Here is page one of Calvert’s “No Evidence” and
“Insufficient Evidence” Points of Error, published in 38 TEX. L. REV. 361 (1960):

“NO EVIDENCE” AND “INSUFFICIENT EVIDENCE” POINTS OF ERROR

It was thought that the per curiam opinion of the Supreme Court in In re King’s Estate' and the publ1cat10n of former
Associate Justice Garwood’s excellent article, The Question of Insufficient Evidence on Appeal would resolve, both
for lawyers and judges of Courts of Civil Appeals most of the problems growing out of points of error challengmg
a verdict or judgment because of a lack of evidence or lack of sufficient evidence to support it, or because it is
contrary to the great weight and preponderance of the evidence; but a growing number of recent decisions indicate
a continuing misunderstanding in some quarters of the nature and office of points of error of that type, justifying,
it seems to the writer, a somewhat more analytical discussion of the subject. The analysis will be made without
extensive comment and with a minimal number of citations. No good purpose would be served by citing the
decisions which have prompted this effort.

Under the injunction of Rule 1 that the Rules of Civil Procedure be given a liberal interpretation “to obtain a just,
fair, equitable and impartial adjudication of the rights of litigants,” magic in words in points of error should be as
extinct as the dodo bird. In his article Justice Garwood referred to two types of points, i.¢., “no evidence” points and
“insufficient evidence” points. Expressions in points of error such as “no evidence,” “insufficient evidence,” “no
sufficient evidence,” “no legally sufficient evidence,” “against the great weight of the evidence,” “contrary to the
preponderance of the evidence,” ad infinitum, have definite connotations in the mind of an appellate judge, but,
except in a very limited way, they are not, or at least should not be, controlling. The controlling consideration with
an appellate court in passing on a point of error directed at the state of the evidence is not whether the point uses
the preferable, or even the proper, terminology, but is whether the point is [p. 362] based upon and related to a
particular procedural step in the trial and appellate process and is a proper predicate for the relief sought. It is for
that reason that we tend to assign a point of error to either one or the other of the two broad classes mentioned by
Justice Garwood.

Points of error of the type to be discussed are most often encountered when appeals are taken in cases tried to a jury.

Discussion of the problems will therefore be in that context. What is said can easily be applied to points of error in

cases tried without a jury.
ko ok ok

Here is the Conclusion of Associate Justice Calvert’s article:

Conclusion
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Most of what has been said here is repetitious of what has been said before in the cited cases and articles. The
purpose of the writer here has been to try to bring former writings on the subject into compact form and under
somewhat closer analysis. It was said in the beginning that magic in words in points of error should be as extinct
as the dodo bird. That is undoubtedly true, but if counsel wish to challenge the state of the evidence on appeal for
the purpose of securing a reversal of a trial court’s judgment and a rendition of judgment, or, alternatively, a reversal
and a remand for retrial, they must continue to present in Courts of Civil Appeals both “no evidence” and
“insufficient evidence” point of error.*’ Thus, while the choice of language in which the points are presented should
not be all-controlling if the points of error are properly related to procedural steps and the relief sought, it would
be helpful if counsel in presenting the points and [p. 372] courts in deciding them would speak a common language.
To this end it is respectfully suggested that:

1. If reversal of a trial court’s judgment and rendition of judgment for appellant is sought and a proper procedural
predicate is laid for that result, the point should be that there is no evidence of probative force to support the
finding of the vital fact. If through carelessness or otherwise counsel states the point in terms of “insufficient”
evidence, courts should interpret the language as meaning legally insufficient.

2. If reversal of a trial court’s judgment and a remand of the cause for retrial is sought on the ground that the only
evidence adduced is that offered to prove the existence of a vital fact and that it is factually too weak to support
the finding, the point should be that the evidence is insufficient to support the finding of the vital fact. In ruling
on the point the courts should speak of the sufficiency or insufficiency of the evidence to support the finding.

3. If evidence has been adduced to prove the existence of a vital fact and to disprove its existence and a reversal of
the trial court’s judgment and remand of the cause for retrial is sought, the point of error should be that the finding
of the vital fact is so contrary to the great weight and preponderance of the evidence as to be clearly wrong. In
deciding the point the courts should speak in the same terms.

4. If the language of a point of error leaves a Court of Civil Appeals in doubt as to whether it is a “no evidence”
point, an “insufficient evidence” point, or a “preponderance of the evidence” point, the Court should resolve the
doubt by looking to the procedural predicate for the point, the argument under the point, and the prayer for relief.

5. Courts of Civil Appeals should carefully avoid the use of “no evidence” rules of decision in deciding “insufficient
evidence” and “preponderance of the evidence” points of error. While their use may be harmless if the point is
sustained, they are not proper rules for that purpose.

This article was cited by Justice Walker in Garza v. Alviar, 395 S.W.2d 821, 823 (Tex. 1965), for the proposition that
“[f]actual insufficiency of the evidence does not, however, authorize the court to disregard the finding entirely or make
a contrary finding in entering final judgment for one of the parties.”

This article was also quoted in Justice Brister’s Opinion in City of Keller v. Wilson, 168 S.W.3d 802, 810 (Tex. 2005):

The question presented here is not a new one. More than 40 years ago, then Justice Calvert'' addressed the standards
for reviewing legal and factual sufficiency in the most-cited law review article in Texas legal history.'? Frustrated
that despite this Court’s efforts to explain those standards “a growing number of recent decisions indicate a
continuing misunderstanding,”"® the author summarized and attempted to clarify Texas law up to 1960." The
article’s impact remains substantial today, having been cited more than 100 times by Texas courts in the last five
years.

According to the article:

“No evidence” points must, and may only, be sustained when the record discloses one of the following
situations: (a) a complete absence of evidence of a vital fact; (b) the court is barred by rules of law or of
evidence from giving weight to the only evidence offered to prove a vital fact; (c) the evidence offered to prove
a vit?sl fact is no more than a mere scintilla; (d) the evidence establishes conclusively the opposite of the vital
fact.

We have quoted a similar formulation on many occasions.'

Notably, Justice Calvert then proceeded to put the question before us in the proper context:
It is in deciding “no evidence” points in situation (c) that the courts follow the further rule of viewing the
evidence in its most favorable light in support of the finding of the vital fact, considering only the evidence
and the inferences which support the finding and rejecting the evidence and the inferences which are contrary

to the finding.

11 Robert W. Calvert was an associate justice of this Court from 1950 to 1960, and Chief Justice from 1961
to 1972.
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12 Robert W. Calvert, “No Evidence” & “Insufficient Evidence” Points of Error, 38 TEX. L.REV. 361
(1960).

13 1d. at 361.

14 “Most of what has been said here is repetitious of what has been said before in the cited cases and
articles. The purpose of the writer here has been to try to bring former writings on the subject into compact
form and under somewhat closer analysis.” Id. at 371.

15 1d. at 362-63.

10. John Hemphill. Calvert, John Hemphill, 24 TEX. B.J. 937 (Oct. 1961). Considering that this is a history article
offered in connection with a history course related to the history of the Texas Supreme Court, Chief Justice Calvert’s
verbal portrait of Chief Justice John Hemphill is set out in full. Calvert wrote:

One may take his choice - Hemphill, Wheeler, Roberts, George F. Moore, Willie, Morrill, Evans, Ogden, Gould,
Stayton, Gaines, Brown, Phillips, Cureton, W. F. Moore, Alexander, Hickman. But whether or not one agrees that
John Hemphill was the State of Texas’“greatest Chief Justice, [ doubt that any of us would compile a list of the five
greatest and omit his name.

Talent alone rarely achieves renown; “Full many a flower is born to blush unseen.” Time and circumstance are the
soil in which judicial talent blooms. Time and circumstance were lush for the unusual talents of John Hemphill. They
made possible the full flowering and expression of his love of equity and justice and of his ability through reason
and logic to attain those worthy objectives.

Hemphill was twice favored by time. His combined service as Chief Justice of the Republic and the State was longer
than that of any other Chief Justice of the Supreme Court of Texas, except Cureton, and thus he had time for
development and crystallization of his judicial philosophy. Moreover, his service was at a time when the
jurisprudence of the Republic and the State was in its formative period and he was therefore unhampered by the rule
of stare decisis. Circumstance favored him also. Although the Republic and the state officially adopted the common
law as its basic legal system, some Spanish civil law concepts were incorporated into the system. In those areas
Hemphill was perhaps at his best; they afforded him an opportunity to exalt the equities of the civil law over the
rigidities of the common law.

John Hemphill was born in South Carolina December 18, 1803. He graduated, second in his class, from Jefferson
College in Pennsylvania in 1825. He taught school for a brief period, studied law in the office of D. J. McCord of
Columbia, South Carolina, and was admitted to practice law in that state in 1829. He immigrated to Texas in 1838
and settled at Washington on the Brazos. He practiced law at Washington and Bastrop until he was elected a district
judge on January 20, 1840. When Thomas J. Rusk resigned as Chief Justice of the Supreme Court of the Republic
in December, 1840, Hemphill was elected to fill the vacancy by the joint vote of the two houses of the Congress.
Within three years, at the youthful age of 37, the immigrant lawyer from South Carolina had become Chief Justice
of the Supreme Court of the Republic of Texas.

Hemphill remained Chief Justice of the Republic until Texas was admitted to the union. The judicial section of the
state constitution of 1845, largely Hemphill’s handiwork, provided for a Supreme Court of three members to be
appointed by the Governor. Hemphill, Wheeler and Lipscomb were appointed. All three appointees were men of
outstanding judicial talents and ability as history was to record. Moreover, Lipscomb had served as Chief Justice
of'the Supreme Court of Alabama. But Hemphill became Governor Henderson’s choice for Chief Justice of that first
great court, and his devotion to his aim of building a firm foundation for the new state’s system of justice fully
confirmed the wisdom of the choice.

U. S. Senator

Hemphill laid aside his judicial robes in November, 1857, when he was elected by the State Legislature to succeed
Sam Houston in the United States Senate, never to don them again. He was a staunch advocate of the right of a state
to secede from the union. When Texas cast its lot with the Confederacy he was elected as a delegate to the
Confederate Provisional Congress and he was a member of the Confederate Congress at the time of his death on
January 4, 1862.

Glowing tributes have been paid John Hemphill by such personalities of the bench of Texas as Oran M. Roberts,
Asa H. Willie and Reuben R. Gaines, each in his turn an outstanding Chief Justice.

Roberts served for a brief period as an Associate Justice during Hemphill’s tenure as Chief Justice. In presenting
a portrait of Hemphill to the court in 1883, he said of him: “He was one of the few judges that have been on the
supreme bench who gave very especial attention to the literary excellence of his written opinions. * * * He presided
in court with a rather auster dignity, and gave to those addressing the court a respectful and silent attention, * * *
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In his intercourse with the members of the bar he preserved a reserved dignity, that, though hardly repulsive, did
not invite familiarity; yet he was a man of kindly and friendly disposition generally * * *.”’[1]

Faultless opinions

Inresponding to Roberts’ presentation, Chief Justice Willie referred to Hemphill’s “faultless opinions, few of which
have ever been questioned by his successors; and in the reading of which one scarcely knows which most to admire,
the force of the reasoning or the beautiful language in which it is clothed,” and stated: “His ability as a judge was
most fully developed when he found himself without precedent or authority for the questions under consideration.
It was then that his capacity for profound and lucid reasoning was most fully displayed, and from his own luminous
mind light was shed upon the subject of discussion which made the most abstruse points seem clearly elucidated
to any mind.”[2]

Gaines wrote that almost every one of Hemphill’s opinions, if not all, “exhibits a painstaking care in the examination
of the authorities bearing upon the points and an elaborate discussion of the questions involved.” He further
commented that the opinions were “elevated,” “clear” and “luminous,” and stated that “As a whole they exhibit a
disposition on his part to give full scope to the principles of our equity jurisprudence and show; that he was
profoundly impressed with the justice and equity of the rules of the Spanish law.”[3]

1. 49 Texas Reports VIII.
2. 49 Texas Reports X.
3. IV Great American Lawyers 22.

Note: Hon James P. Hart, former Associate Justice of the Supreme Court of Texas, is the author of an excellent
article on the life and work of John Hemphill, 3 Southwestern Law Journal 395. Other sources used as a basis for
this sketch are Davenport’s History of the Supreme Court of Texas, and an address delivered by M. L. Crawford
before the annual session of the Texas Bar Association in 1908.

11. Problems of Judicial Administration. Calvert, Problems of Judicial Administration, 25 TEx. B.J. 639 (August
1962). This article was condensed from an address Chief Justice Calvert made at a judicial luncheon sponsored by the
Judicial Section of the State Bar of Texas and presided over by Judge Jack Pope of the San Antonio Court of Civil
Appeals. Chief Justice Calvert said:

Fifty-six years ago Roscoe Pound stirred the lethargy of the legal profession in this country and set the stage for
judicial reform. The title of his address was “The Causes of Popular Dissatisfaction with the Administration of
Justice.” In the course of his address Pound pointed out six things which were needed to improve the administration
of justice. Fifty years later, Shelden D. Elliott, Director of the Institute of Judicial Administration, former Professor
of Law at New York University and former Dean of the University of Southern California School of Law, looking
back upon the half century of failures, frustrations and partial successes of the various states to achieve the goals
set by Pound, added other needs, some of which were only incidental to those voiced by Pound.

If Roscoe Pound was the prophet of the course judicial reform must take to eliminate or minimize the causes of
popular dissatisfaction with the administration of justice, Arthur T. Vanderbilt of New Jersey was the general who
coordinated and led the forces of reform against the natural disposition of bench and bar to resist change. It is
enough to say that he cut the cloth to the pattern furnished by Pound, and by his work in New Jersey, the American
Bar Association and other arenas, through imagination, vision, determination and tireless energy, he furnished an
unparalleled example of accomplishment. In the book, “Minimum Standards of Judicial Administration,” we find
pinpointed once again many of the same roadblocks to efficient judicial administration which were noted by Pound
and enlarged by Elliott.

How have we in Texas met the challenge of these men? We have not been altogether laggard, but, neither have we
reached perfection. Let us look quickly at the nine needs I have taken from Pound and Elliott and see how we have
fared.

Chief Justice Calvert then listed the needs: 1. The need for judicial councils. 2. The need for strengthening Bar Association
responsibility. 3. The need for adequate judicial salaries and retirement benefits. 4. The need for flexibility in the
assignment of judges and the distribution of judicial business. 5 and 6. The need for a simplified and integrated court
system, and the need for a centralized administrative office, functioning under a responsible head of the judicial system,
go hand in hand. 7. “I shall pass the need for improving popular interest in jury service. This, it seems to me, is a need
which will not be fulfilled in our time.” 8. The need for taking the selection of judges out of partisan politics. 9. The need
for reform of procedural law to eliminate or minimize its obstruction to the decision of controversies on their basic merit.

Since the issues of judicial selection continues to be a question in our time, and since Calvert’s opinions on that subject
evolved over time, here is what he said about judicial selection in 1962:
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I have long defended the system of selecting judges by popular election. I have even made speeches on the subject,
as some of you are well aware. But I am rapidly becoming a convert to some system of appointment of appellate
judges, perhaps of the nature of the American Bar or Missouri plan.

Such factors as loss of time from duties during campaigns and the tremendous expense of campaigning statewide
or throughout large districts, requiring the acceptance of financial help, have begun to weigh heavily in my mind
against popular election of judges. In any event, the movement for taking the selection of judges out of partisan
politics is not dead in Texas, and we shall surely hear more of it in our own day.

In a section titled “Everlasting Credit,” Chief Justice Calvert thanked the Texas Legislature:

It is to the everlasting credit of the Legislature that Texas was one of the first states in the nation to follow the lead
of the federal government in shifting rule-making power from the legislative to the judicial branch of the
government. The federal Rules of Civil Procedure were adopted in 1938, and the Texas Legislature conferred the
rule-making power on the Supreme Court in 1939. The “New Rules,” as many of us still are prone to call them,
became effective September 1, 1941, and from that day to this they have remained under constant study and have
undergone periodic amendment. I doubt that anyone, having knowledge and understanding of the facts, would wish
to shift the rulemaking power back to the Legislature.

The Chief Justice moved on to docket management:

I'hope you will not think me either too bold or too officious if I say that our courts in Texas face today an immediate
need greater than any of those enumerated by Pound and Elliott. It is the need for utilization, with maximum
efficiency and ingenuity, of all the rules and procedural devices available, for the speedy dispatch of judicial
business.

If we as judges are to earn and deserve the respect of the public, we cannot afford the paralyzing effect of that type
of creeping inertia which often comes with a monthly salary check and the realization that no one can fire us from
our jobs. “Creeping inertia” is a polite term. It means laziness. Neither can a properly functioning judiciary have
room for a judge who seeks office only as an escape from the competitive forces of private law practice, or for one
who takes a judgeship as a sideline to a more lucrative private enterprise.

Speed is not the ultimate object of the courts. Justice is. But justice without speed is all too often not justice at all.
I am convinced all of us can do a much better job of speeding the course of litigation. I can afford to throw stones
because we of the Supreme Court are not without sin.

The Chief Justice concluded his remarks by exhorting trial judges to expeditiously resolve the cases pending in their
courts.

12. Lawyers’ Obligations. Calvert, Obligations in the Legal Profession, 31 TENN. L. REV. 1 (Fall, 1963).

13. Judicial Selection. Calvert, Selection of Appellate Judges, 26 TEX. B.J. 101 (Feb. 22, 1963). Chief Justice Calvert
starts this article this way:

I am a convert: a recent convert, to be true, but nevertheless a convert. Once a staunch defender of our present
system of selecting appellate judges, I have become convinced that the weight of logic favors a change.

Perhaps my former position was never logical. Perhaps it was personal and defensive. Perhaps it sprang from a firm
conviction, still held, that under our present system of selection I could never have attained a Supreme Court
Justiceship except by popular election. Whatever the reason for my former position, of one thing I am certain: My
conversion does not spring from self-interest. In weighing the merits of the Texas system of selecting appellate
judges against the merits of the system proposed by the American Bar, we are all too apt to draw a line of
demarcation between an elective system and an appointive system. That is a false line. The present Texas system
is not just an elective system,; it is an elective-appointive system. The American Bar system is not just an appointive
system; it is a selective-appointive-elective system.

The Texas system of selecting appellate judges is made elective-appointive by Secs. 2, 4 and 6 of Art. V and Sec.
12 of Art. IV of the Constitution. By the provisions of those sections, as is well known to members of the Bar,
judges of appellate courts are elected for six-year terms, but vacancies on the courts are filled by appointment by
the Governor. This blended elective-appointive system works out as just that in practical operation.

Roughly one-half of the judges on our appellate courts today first became appellate judges through gubernatorial
appointment. All three of the Judges of the Court of Criminal Appeals were elected; but of the nine Justices of the
Supreme Court, five were appointed, and of the thirty-three Justices of the eleven Courts of Civil Appeals, sixteen
were appointed. Of forty-five persons who have served as Justices of the Supreme Court since 1874, only ten began
their service through popular election. What, then, are the disadvantages of our present system of selection?
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I shall deal first with the appointive feature of our present system. The major fault in the system is not that it is made
to order for the appointment of political hacks, for history attests that it has not been so abused or misused. Without
exception those now serving as appellate judges through gubernatorial appointment are generally regarded as men
of character. A great majority also enjoy a general reputation as of more than average legal ability. The same thing
can be said of those who have served by appointment in times past. The real weakness of the system is not that it
permits the appointment of unqualified persons, but that for all practical purposes it excludes from consideration
for appointment, and therefore from appointment, many persons with top qualifications. For all practical purposes
it excludes all of those who either are not in position to give aid to a successful candidate for Governor, or who,
being in position to do so, prefer an inactive role in politics: It excludes by way of example, all Justices of Courts
of Civil Appeals from appointment to the Supreme Court.

POLITICAL APPOINTMENTS

It is but natural that a Governor should limit his consideration of possible appointees to high public office, judicial
or other, to those who have been close to him in his political career.

This, in all likelihood, accounts for the fact that only two Justices of Courts of Civil Appeals have been appointed
to the Supreme Court since creation of the Courts of Civil Appeals in 1891.

Chief Justice Calvert’s comments on judicial selection remain relevant and insightful. Interested persons should read his
entire article.

14. Appellate Courts of Texas. Calvert, The Judicial System of Texas, in Texas Cases, 361-362 S.W.2d 1-18 (1963).

15. Policing the Judges. Calvert, Judicial Retirement, Discipline and Removal, 27 TEX. B.J. 963-64 (Dec. 22, 1964).
In this article, Chief Justice Calvert wrote in support of a resolution of the Judicial Conference to support legislation which
“will help to eliminate ‘dead-heads’ and incompetents from our ranks and will discourage corruption from entering them.”
P. 964. “We must rescue it [our image] from those few who think they can discharge their public and official obligations
with a 24-hour work week, those who believe a judicial salary is only a subsidy for sideline business activities, those who
think that judicial office is only a quiet place of retirement for the lawyer who is battle-worn and tired of it all!” Calvert
said it was only one percent who fit this category, “the one percent who cloud our image; it is they from whom we must
rescue our integrity.” p. 964. After discussing problems in the judiciary, Calvert concluded: “The duties of judicial office,
trial or appellate, properly discharged, are demanding. They demand that the judge be fearless of political consequences;
that he yield not to bias or prejudice, neither rewarding friends nor punishing enemies; that to him the 40-hour work week
be nothing more than a myth; that he make his judgments with dispatch and get on to the next order of business. By our
action at our recent Judicial Conference, we gave notice that we, too, recognize the need for a judicial housecleaning and
for a continuing effort to keep our house in order; that we want to deserve the public respect and confidence which we
so earnestly seek.” p. 964.

16. Visitto SMU School of Law. On March 10, 1966, seven members of the Texas Supreme Court visited SMU School
of Law and met with third year law students and faculty. Chief Justice Calvert gave a talk on “The Mechanics of Judgment
Making.” As reported by The Brief (The April 1966 Alumni Magazine):

Applications for writ of error are assigned to members of the court in rotation, one-ninth to each judge, said Justice
Calvert. Opinion writing is parceled out the same way. “We have no experts,” he said, “no special areas of the law
for a particular member of the court.”” Monday mornings are set aside for oral reports on and discussion of
applications for writ of error. Discussion may verge on “heated debate,” said Justice Calvert. “We sometimes have
to recess for coffee.”

17. Judicial Qualifications. 1966 saw the creation of the State Judicial Qualifications Commission. The members were
sworn in by Chief Justice Calvert on May 21, 1966. A report in the Texas Bar Journal said that “[t]he commission, created
by constitutional amendment, will administer a program calling for compulsory retirement of district and appellate judges
at age 75. The new law empowers the Supreme Court upon recommendation of the commission to remove district and
appellate judges for misconduct and to retire such judges in cases of disability.” p. 439. The article reports that “[i]n
introductory remarks, Judge Calvert called the program ‘a new venture in the judicial field.”” He said the Supreme Court,
the Governor and the State Bar followed the same guidelines in appointing the commissioners -”’men of integrity, firmness
of judgment, and above all, men with good judgment and good sense.” Calvert said the commission was not established
as a “witch-hunting board.” p. 439.

18. First Annual Survey of Texas Law. Chief Justice Calvert wrote the introduction to the first Annual Survey of Texas
Law published by the SMU School of Law in 1967. 21 Sw. L.J. 1 (1967):

Introduction
With this issue of the Southwestern Law Journal, the students and faculty of Southern Methodist University School

of Law launch a new project — the Annual Survey of Texas Law. Each year one issue of the Journal will be devoted
to a complete survey of meaningful appellate court decisions which tend to illuminate the law in particular areas as
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it has been, is, and will be in the foreseeable future. The project should be challenging to the author-professors who
recognize that research and writing are as essential as teaching to achievement of standing in the profession. Of even
greater significance is the contribution which the project, well managed and well executed, can make to the judiciary
and the bar.

Neither trial nor appellate judges have adequate time to research exhaustively, case by decided case, the many
questions of substantive and procedural law which are presented in nearly every case they must try or decide.
Overloaded dockets and the need for expeditious disposition result, more often than judges would wish, in notice
of only a few decided cases of significant precedential value. And if the press of “getting on with it” leaves little
time for judicial research, the atmosphere it develops dulls incentive for analytical or creative judicial thinking.
Lawyers are also beset by the twin plagues of press of business and scarcity of time, and all too often their research
and briefing are of little real help to the judges. The Journal’s annual survey issue can relieve the time problem and
fill the research vacuum for both bench and bar.

A cursory examination of cases in the early Texas Reports will disclose that the determining issues, although usually
important in building a judge-made body of law, were in most cases sharp and uncomplicated. Civil and criminal
codes of statute law in early state history were also basically simple and uncomplicated. The rule of stare decisis
was easy to apply and often solved the only issue in the case. One hundred and thirty years of population growth,
legislative sessions, judicial precedents and social progress has slowly thrust the courts into a different world. The
simple judicial life of deciding land titles, interpreting simple contracts and worrying about actions in trespass quare
clausum fregit, ended with the age of the automobile, workmen’s compensation laws, discovery of oil and gas,
expanding growth of the corporate form of doing business and licensing of public transportation. In the offing and
already claiming legislative and judicial attention is the law of airspace and the law of waters. New codes have
become the order of the day. Uniform interstate codes, new probate, corporation, commercial and criminal procedure
codes challenge our best legal minds to strive for careful and sound interpretation and application.

Where once the areas of activity of the three departments of government were sharply defined, the advent and
increasing multiplication of administrative agencies have dimmed the lines of demarcation and eroded the powers
of each. Impact of these agencies on the judicial process and the legal rights of litigants is not yet fully explored.
Hundreds upon hundreds of appellate court decisions fill sixty-five volumes of the Texas Reports, and more than
seven hundred volumes of the Southwestern Reporter pose an ever growing research problem. A judge of one of
our courts of civil appeals once said to me that he was surprised that the Supreme Court did not occasionally
overlook one of its prior decisions and write a conflicting opinion. I, too, am somewhat surprised.

It is in this judicial environment, then, that the Journal’s annual survey of Texas law is launched. In addition to the
survey’s importance as a research source, it can be genuinely helpful in charting the course of the law. It will only
be so if it winnows sounds principles of law from decided cases to light the way for the courts in their search for
justice for the individual litigant in a society of laws equally applicable to all litigants.

19. Justice Norvell. Calvert, James Rankin Norvell, 20 BAYLOR L. REV. 274 (Summer 1968). Chief Justice Calvert
wrote this tribute to retiring Justice James R. Norville:

Retirement in this year of 1968 will come gracefully for James Rankin Norvell, Associate Justice of The Supreme
Court of Texas. No law compels him to retire. He does not go grudgingly. He will not be “turned out to pasture,”
lost in the sea of the elderly who know neither how to adjust to a new life lying outside the ruts of a lifetime of
routine nor how to develop new areas of interest and activity. Jim Norvell, savant, philosopher, humanitarian,
raconteur (as often as not his stories and anecdotes are self-deprecating), prodigious worker, activist,
constitutionalist, expert on everything as a Justice of a court which boasts of having no experts, is, without a doubt,
the Supreme Court’s finest scholar. His mind is a storehouse of historical events, legal precedents, medical facts and
theories, great ideas advanced by great thinkers, biblical precepts and admonitions, and humorous tidbits which will
illustrate a point he wishes to make. His associates often comment, enviously, that he has the greatest store of the
most useless information of any nuin who ever sat on the Supreme Court.

Justice Norvell is a staunch advocate and exponent of justice; legal cliches and restraining rules of law crumble
beneath the strokes of his pen when he is outraged by a lower court’s result which shocks his conscience.
Affectionately known to his associates a.s the court’s official “quiggler” (a noun derived from the verbs “squirm”
and “wiggle”), he can deftly work his way around apparently insurmountable legal roadblocks in a fashion which
leaves a losing attorney wondering just exactly how he lost his air-tight case. If one needs convincing evidence, let
him read Justice Norvell’s recent opinion in the “widow Humber’s” case. Humber v. Morton, 426 S.W.2d 554 (Tex.
1968).”

20. Justice Griffin. Calvert, Meade F. Griffin, 21 BAYLOR L. REV. 1 (1969). Chief Justice Calvert write a testimonial
to Meade Felix Griffin,, Associate Justice of the Texas Supreme Court who retired at the end of 1968. Calvert said that
Griffin “is cut from the fabric or the West Texas Plains Country. He is sinewy of heart, mind and body. His are the simple
virtues instilled in him by pioneering parents, with the woodshed at times the place of indoctrination. He stands straight,
thinks right, walks humbly before his God, deals fairly and charitably with his fellow man, and fears neither man or the
devil.” Calvert went on to say: “Shunning change for the sake of change, he does not accept the philosophy that
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established rules of law are outmoded merely because they are rooted in ancient precedents, and he has often admonished
us to ‘remove not the ancient landmarks.” See dissenting opinion, Casaulty Ins. Co. v. Salinas, 333 S.W.2d 109, 118 (Tex.
1960).” Describing Griffin’s youth, Calvert wrote: “Justice Griffin was born March 17, 1894, at Cottonwood, Callahan
County, Texas, where his father operated a country store. As a youth. he knew first hand the limited comforts of the
woodburning stove, the coal-oil lamp and the old-fashioned outhouse; and he knew the agony of milking a cow by lantern
light in the freezing temperatures of a winter morning.” One can feel Calvert’s recalling his own childhood memories as
he wrote.

21. Supreme Court Judgments. Calvert, The Mechanics of Judgment Making In The Supreme Court of Texas, 21
BAYLOR. L. REV. 439 (1969).

22. Texas PJC. Calvert, Foreword to Texas Pattern Jury Charges (1969).
23. Civil Disobedience. Calvert, Civil Disobedience, Texas Realtor, p. 8 (July 1969).
24. Intro. to Sup. Ct. of Texas. Calvert, Introduction to “The Supreme Court of Texas,” 7 Hou. L. REV. 20 (May 1971).

25. Court Modernization. Calvert, Court Modernization: Jurisdiction, Assignment of Cases, 33 TEX. B.J. 977 (Dec.
22,1970). In this short article, Chief Justice Calvert discussed three proposals drafted by the Judicial Section’s Committee
on Judicial Reform, approved by the Board of Directors of the State Bar of Texas. The first proposed a statute that would
permit judges of an county with three or more district courts to sit in matters pending in each other’s court. The second
proposed a statute and rule change to give district courts concurrent jurisdiction with county courts and county courts-at
-law over eminent domain cases. The third proposed a statute giving county-courts-at-law jurisdiction over matters in
controversy from $500 to $10,000.

26. Justice Norvell. Calvert, James R. Norvell, 1 ST. MARY’S L.J. 19 (1970).
27. Retirement of Judges. Calvert, Mandatory Retirement of Judges, Vol. 54, No. 10, JUDICATURE (May 1971).

28. The Next 100 Years. Calvert, The Next 100 Years—Progress or Stagnation?, THE HOUSTON LAWYER Centennial
Issue (June 1971).

29. Judge Wilson. Calvert, Frank M. Wilson, The Judge, 23 BAYLOR L. REV. 345 (1971).

30. Oral Argument. Calvert, A Judge’s-Eye View of Oral Argument in an Appellate Court, published in THE
INSTRUMENTS OF APPELLATE ADVOCACY, p. 12, published by the Univesity of Texas Law School Foundation (1972).

31. In the Interest of Justice. Calvert, In the Interest of Justice, 4. ST. MARY’s L.J. 291 (Winter, 1972). [The article
was not available on Westlaw.] The article was cited in the Per Curiam Opinion in Sears, Roebuck & Co. v. Marquez, 628
S.W.2d 772, 773 (Tex. 1982), for the proposition that “it is well settled that an errorless judgment of a trial court cannot
be reversed in the interest of justice.” This article was also cited in a Per Curiam Opinion in Karl & Kelly Co. v. McLerran,
646 S.W.2d 174, 175 (Tex. 1983), where the Court wrote: “The McLerrans argue that ‘in the interest of justice’ the cause
should be remanded for a new trial rather than rendered for the defendants. We agree. It has long been the rule of this
Court to remand to the trial court for a new trial rather than to render judgment when the ‘ends of justice will be better
subserved thereby.’... Such remanding has often been ordered to supply additional testimony or to amend the pleadings.
... Further, this Court has remanded when it appears that the cause was tried upon an erroneous legal theory. ... In this case
it would be unjust to both parties to render judgment rather than remand for a new trial. Obviously, the McLerrans tried
the case on an erroneous legal theory, since they did not attempt to prove alter ego. Just as clearly, the defendants did not
have an opportunity to develop their evidence fully, since neither they nor their attorney was present at trial.” The article
was also cited in Chief Justice Pope’s concurring and dissenting Opinion in Duncan v. Cessna Aircraft Co., 665 S.W.2d
414,434 (Tex. 1984), complaining of unfair treatment of the defendant in that the Supreme Court did not remand the case
in the interest of justice. And the article was cited by Chief Justice Phillips in his Opinion in Boyles v. Kerr, 855 S.W.2d
593 (Tex. 1993) (on motion for rehearing): “Kerr cannot recover based on the cause of action under which she proceeded.
It may well be, however, that she failed to assert and preserve alternative causes of action because of her reliance on our
holding in Garrard. We have broad discretion to remand for a new trial in the interest of justice where it appears that a
party may have proceeded under the wrong legal theory. See American Title Ins. Co. v. Byrd, 384 S.W.2d 683 (Tex.1964);
Dahlberg v. Holden, 150 Tex. 179, 238 S.W.2d 699 (1951). Remand is particularly appropriate where the losing party
may have presented his or her case in reliance on controlling precedent that was subsequently overruled. See Murray v.
San Jacinto Agency, Inc., 800 S.W.2d 826, 830 (Tex.1990) (case remanded because plaintiff might have relied on
subsequently overruled precedent in preparing her summary judgment response); Scott v. Liebman, 404 S.W.2d 288, 294
(Tex.1966) (remand in the interest of justice appropriate where defendant requested jury issues in reliance on precedent
no longer controlling). See generally Robert W. Calvert, ... In the Interest of Justice.”, 4 St. Mary’s L.J. 291 (1972). It
is even more appropriate where we have also subsequently given formal recognition to a cause of action which might be
applicable to the facts of this case. See Twyman, supra (expressly recognizing the tort of intentional infliction of emotional
distress). We therefore reverse the judgment of the court of appeals and remand this cause to the trial court for a new trial.”
27 TEX. B.J. 299 (May 1964).
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32. Court Improvement. Calvert, Summary of Major Changes Proposed by Chief Justice’s Task Force for Court
Improvement, 36 TEX. B.J. 24 (1973). In this article, retired former Chief Justice Calvert wrote a summary of the
December 15, 1972 draft of proposed amended Article V of the Texas Constitution. The article is discussed in Section
L.E below.

33. Art.V, Tex. Const. Calvert, Proposed Revision: Article V, Texas Constitution, 35 TEx. B.J. 1001 (Nov. 22, 1972).
Retired Chief Justice Calvert wrote a one page Introduction to proposed Article V of the Texas Constitution. He pointed
out that “[i]t is not unnatural that the immediate concern of each person in the system is how he or she will be affected
by the propose changes—what rights and privileges are abrogated or abridged, or what additional additional duties or
obligations are imposed. It is to be hoped that, with the passage of time, immediate concern for one’s own comfort will
give way to thoughtful appreciation of the fact that real improvement cannot come without minor dislocations.” He went
on to point out the fact that the Task Force’s recommendation resulted from many compromises, and mentioned John
Onion’s willingness to relinquish his position as Presiding Judge of the Court of Criminal Appeals to become a justice
of one court of last resort, and Justice Charles W. Barrow of San Antonio and Justice Clarence Guittard of Dallas being
willing to take jurisdiction in criminal cases in their courts of civil appeals to relieve the Court of Criminal Appeals’
appellate case load. p. 1001. Calvert reiterated: “it is definitely not the purpose of the Task Force, however, to do away
with any person’s position. Rather, it is expected that present personnel will be absorbed into the new judicial system.”
p- 1001

34. Constitutional Revision. Calvert, Constitutional Revision, 36 TEX.B.J. 1126 (Dec. 22, 1973). Former Chief Justice
Calvert, Chairman of the Constitutional Revision Committee, wrote this article, to describe the work of the Committee
in preparation for the Legislature convening as a constitutional convention on the second Tuesday in January, 1974. It
would require a 2/3 vote to submit a new constitution for consideration by the voters of Texas. p.1126. The 37-person
commission worked over a period of eight months, with 19 public hearings attended by more than 4,000 persons, to
produce its proposed constitution to the Texas Leglslature p-1127. Skipping to the article on the judiciary, the
Commission recommended the gradual merger of the Supreme Court and the Court of Criminal Appeals. The combined
court would have jurisdiction “by writs of review as in the case of civil cases.” p. 1128. The new Supreme Court would
consist of at least eight justices. Courts of appeals would consist of at least three justices. The Supreme Court would have
rule-making authority, subject to legistlative veto. Appellate justices would be selected by the “merit system,” or Missouri
Plan, or alternatively by election on a non-partisan ballot. District and county judges would be elected on a non-partisan
basis. The judicial department would be adminstered through a central Judicial Council, headed by the Chief Justice with
members from other segments of the judicial system. p. 1129. Calvert concluded his observations: “The proposed
Constitution is not, of course, a perfect document. I am certain that every one of the commission members would make
some changes if permitted to write a constitution exactly as he or she would want it. It is not a purely ‘pure’ Constitution
of fundamental principles, but neither is it a purely ‘political” Constitution. On the whole, the proposed document is such
an improvement on the present 97-year-old document with its 212 amendments that the time and money spent in its
construction should prove to have been justified.” p. 1130. In the same issue of the Texas Bar Journal, Corpus Christi
attorney Tony Bonilla wrote: “Shortly after the commission was organized, it was decided public hearings should be held
throughout the State of Texas, thereby giving us an opportunity to gather grassroots sentiment to the changes and
improvements needed in our present Constitution. I was fortunate enough to attend hearings in 16 of the 19 cities selected.
During these hearings, I first realized the difficult task we would have in deciding whether to draft a pure or political
constitution. While various officials recommended constitutional change, they also urged their offices not be removed
from constitutional concrete. It became readily apparent some form of a compromise between a pure and political
document was necessary if we were to avoid creating organized opposition.” p.1131. Houston Domestic Relations Judge
Andrew Jefferson, Jr. noted other aspects of the proposed reforms. He noted opposition to the consolidation of the
Supreme Court and Court of Criminal Appeals from prosecutor and criminal defense organizations. p. 1133. According
to Jefferson, “[t]he issue most debated involved the question of the method of selecting our appellate judges.” “With
respect to appellate judges, the Commission recommends the establishment of a Judicial Selection Commission, composed
of eleven members, the majority of whom are to be lay people. The appointments to the Commission are to be made by
the combined action of the Governor, Lieutenant Governor and Speaker of the House. The Commission would be
responsible for submitting nominations to the Governor in the case of all judicial vacancies at the appellate level.” p

1133. Jefferson discussed the Judicial Council, with the authority to assign judges throughout the system. Houston
personal injury attorney James Kronzer described the Commission’s efforts as “many months of arduous and painstaking
effort,” saying that the Commission “fluctuated and vascillated on many key issues.” p. 1135. Attorney Mark Martin of
Dallas, former president of the Texas Association of Defense Counsel, wrote this: “At the 1964 Conference in Austin on
Judicial Selection, Tenure and Compensation, I and one or two other trial lawyers led the opposition to merit selection,
but the evils of the present system through the ensuing nine years have changed my mind. The reasons I had then for
opposing merit selection, namely, keeping the judges “responsible to the people” and the concentration of the authority
in the nominating process were good reasons; but they are now far outweighed by better reasons for merit selection: the
public’s almost complete lack of knowledge of the qualifications of appellate judges, the exclusion from the bench of
many of the most capable lawyers who would abhor statewide fund soliciting and campaigning, the weakening of the
independence of the judiciary, the demeaning of judges through their collection of campaign funds, and the necessary
neglect of judicial duties in order to campaign, solicit funds, and engage in other political activities.” pp. 1136-37.

35. Problems of Supreme Court Review. Calvert & Mike Hatchell, Some Problems of Supreme Court Review, 6 ST.
MARY’S L.J. 303 (1974).
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36. Appellate Court Judgments. Calvert, Appellate Court Judgments: Or Strange Things That Happen on the Way
to Judgment, 6 TEX. TECH L. REV. 915 (Spring 1975). Retired former Chief Justice Calvert started this article: “Drafting
of judgments in cases reaching appellate courts by appeal should be a simple clerical task. The task will not be simple,
however, unless certain fundamental concepts are fully understood and kept in mind; and clerks of the courts who are not
lawyers and by and large are untrained in the technical aspects of judgment drafting need the help of judges who are aware
of the concepts and are alert to their observance. 9§ The concepts are not the product of personal whim or of a mind
committed to the idea of fitting all legal procedures into a personally fashioned mold. Neither are they the product of an
overly technical approach to judgment drafting. Rather, they are expressly recognized and commanded by the Texas Rules
of Civil Procedure which govern procedure in our supreme court and the courts of civil appeals. Most of such rules are
reenactments of statutes and rules of court in effect in this state for more than 80 years.[1]” Sounding like he is scolding
children, Calvert goes on to distinguish between deciding issues and causes, writing opinions, rendering judgments, and
disposing of causes. pp. 915-16. He comments: “An increasing number of appellate court opinions and judgments indicate
an unfamiliarity with, or indifference toward, these basic concepts and an erroneous application of them.” p. 916. He then
examines each area of action in detail, followed by a list of eight Do’s and Don’ts. Calvert concludes: “CONCLUSION
9| Pride should be the hallmark of the appellate judge who puts his work product in books of judicial history, and it is
unthinkable that failure of a judge to observe the most elementary principles of judgment drafting can be charged to
deliberate disregard of those principles. Carelessness cannot be defended on the theory that “everyone knows what the
court meant.” If Merchandise Mart teaches nothing else, it teaches that, when an incorrectly drafted judgment is called
into question, the defense of “everyone knows what the court meant” will not work. Moreover, if the court’s intention
is so easy to discover, its intention should be equally easy for the court to express correctly and clearly. 9§ A correct draft
of a judgment to be included in an opinion which has been written with care should be the final challenge to the writing
judge. Sometimes, as in situations requiring modification or severance, the drafting process may seem difficult, but
observance of the four basic concepts itemized in the forepart of this article will simplify the task. In that event, perhaps
this writing will have been helpful to my brethren of the bench.” p. 925. The present author can relate a conversation with
the late and great Helen A. Cassidy, the Chief Staff Attorney for the 14™ Court of Appeals in Houston, back in the 1990s.

Helen described the process for preparing judgments in the cases that her Justices had decided: “At the end of the day,
the Justices put their Opinions on the desk of the Clerk of the Court and every the night the ‘Judgment Fairies’ would
come through and write judgments for all of them.”

37. Harmless Error. Calvert & Susan G. Perin, Is The Castle Crumbling? Harmless Error Revisited, 20 S. TEX. L.]J.
1 (1979). One day, retired Chief Justice Robert W. Calvert called the South Texas College of Law Journal office asking
for someone on the journal staff to assist him in writing an article. Susan G. Perin was chosen, at the time a third-year
law student and associate editor of the law journal. In a personal communication on April 5, 2021 with the author, Ms.
Perin wrote of Calvert: “What an amazing man. When we wrote the article, he kept telling me to put my name first
because I had my whole career in front of me and worked so much on it, and of course I would not. He was so kind and
generous and I treasure the opportunity I had to work with him!!!” This 1979 article was a reprise of Calvert’s article The
Development of the Doctrine of Harmless Error in Texas, 31 TEX. L. REV. 1 (1952). See Section 1.D.4 (publications).

38. 1980 Constitutional Amendment. Calvert, For Amendment No. 8, 43 TEX. B.J. 910 (Oct.1980). In this article,
former Chief Justice Calvert supports the adoption of an amendment to Article V of the Texas Constitution to give courts
of civil appeals appellate jurisdiction in criminal cases. Death penalties would be appealable directly to the Court of
Criminal Appeals, and for other punishments the appeal would go to the court of appeals and after that the Court of
Criminal Appeals would have discretionary review. In his article, Calvert said that this proposal was a culmination of a
decade of research and study, which suggested the need to relieve the Court of Criminal Appeals of a large too-large
docket to process efficiently. p. 910. Calvert noted that the 1977 constitutional amendment raising the number of judges
on the Court of Criminal Appeal from five to nine, and allowing the Court to sit in panels of three judges, did not resolve
the backlog. Calvert suggested that the courts of appeals could “weed out some of the chaff in criminal appeals.” p. 911.
Calvert noted that this proposed amendment was one of only two that passed through the legislative process for amending
the Constitution. p. 911. The next article in the Texas Bar Journal was by Dallas County District Attorney Henry Wade,
who recounted the constitutional history of intermediate appellate courts in Texas and strongly supported the proposed
amendment. pp. 912-14. Strong opposition was voiced by San Antonio attorney James L. Branton, former president of
the Texas Trial Lawyers Association, who argued that a well-functioning civil court system should not be sacrificed in
order to “cure an ailing criminal appellate system.” p. 915. The amendment was also opposed by San Antonio criminal
defense attorney Charles D. Butts, who likewise opposed the companion amendment that would give the State of Texas
the right to seek an interlocutory appeal in a criminal cases. p. 917. He opposed doubling the case load of the intermediate
courts of civil appeals, and expressed concern about conflicting opinions from the fourteen courts of appeals. p. 917. Butts
was also concerned that locally elected judges would be subject to local political pressure in cases of notoriety. And he
decried giving the Court of Criminal Appeals the discretion to decline to review a conviction. p. 915. He suggested that
the appellate case load could be lightened if prosecutors recognized that their primary duty was not to convict, but to see
that justice is done, and if they did not suppress facts or secrete witnesses capable of establishing innocence. p. 918. He
also suggested certifying criminal judges, especially in big cities. p. 918.

39. Supreme Court’s Divorce Jurisdiction. Calvert, Jurisdiction of the Texas Supreme Court in Divorce Cases, 33
BAY.L.REV.51,51 (Winter 1981). In this article, former Chief Justice Calvert expressed his disagreement with the Texas
Supreme Court’s decision in Eichelberger v. Eichelberger, 582 S.W.2d 395 (Tex. 1979). At that time the Supreme Court
did not have jurisdiction in divorce appeals unless there was a dissent in the court of civil appeals or the court of civil
appeals’s decision conflicted with the holding of a case in another court of appeals. The Court’s Opinion written by
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Justice Franklin Spears, held that it had “implied” jurisdiction because of a conflict between the court of appeals’s
decision and a prior United States Supreme Court decision. Calvert wrote: “What is both interesting and alarming about
the court’s decision is how it could get that answer, considering the strict, unambiguous limitations placed on its
jurisdiction by the Texas constitution and statutes. Although the route to the court’s ultimate conclusion is difficult to
trace, the path followed can be discovered by rearranging the parts of the court’s opinion.” p. 52. Calvert discussed the
constitutional grant of express jurisdiction to the Supreme Court, but disagreed that implied jurisdiction followed from
that grant of express jurisdiction. In fact, Calvert noted, the Supreme Court’s jurisdiction in divorce appeals was by statute
“limited to situations in which there is a disagreement between judges of a court of civil appeals, or there is a conflict of
decisions between courts of civil appeals, or a statute is held void.[24] It thus appears that the very first step—the critical
step upon which the court’s entire reasoning process depends—is premised upon a tenuous, if not totally erroneous,
construction of the constitution.” p. 54. Calvert then notes another statute that made the decision of the Court of Civil
Appeals final in divorce cases except where there is a dissent or conflict among the Texas Courts of Civil Appeals (not
a conflict with the U.S. Supreme Court). Calvert commented on Justice Spears’ discussion of “inherent jurisdiction”
which Calvert says was not involved in the case. Calvert concluded: “Eichelberger v. Eichelberger[59] is an abrupt
departure from all generally recognized norms and standards for judicial decisions. The selective emphasis on certain
provisions of article V, section 3[60] of the constitution; the failure to note the limiting language in article I1;[61] and the
summary treatment given the article 1821[62] prohibition against granting writ of error in divorce cases, strongly indicate
that the decision was strictly result oriented. Additional evidence that this is so is found in the fact that the court also
ignored its prior decisions which insisted upon strict compliance with certain procedural requirements to invoke the
court’s jurisdiction in conflict cases, to wit: (1) the conflict must be with a prior decision, and conflict with a subsequent
decision will not suffice;[63] [p. 61] and (2) the conflict must clearly and affirmatively appear in the application.[64]”
pp. 61-62. In a conversation in 1990 Justice Spears told this author that he had in his desk drawer a collection of letters
from former Chief Justice Calvert that were critical of his view of Supreme Court jurisdiction. Eichelberger was cited
approvingly in Mayhew v. Caprito, 794 S.W.2d 1 (Tex.1990) (per curiam).

40. Declaratory Judgments. Calvert, Declaratory Judgments in Texas -- Mandatory or Discretionary?, 14 ST. MARY’S
L.J. 1(1982). This article was cited by the Austin Court of Appeals in Calvert v. Employees Retirement System of Texas,
648 S.W.2d 418 (Tex. Civ. App.--Austin 1983, writ ref’d n.r.e.). See Section 1.D.14 above.

41. Judicial Disqualification. In Calvert, Disqualification of Judges, 47 TEx.B.J. 1330, 1337 (Dec. 1984), former Chief
Justice Calvert wrote:

With the Supreme Court decision in Manges v. Guerra fresh in our minds, it seems to be a good time to rethink our
thought of disqualifying judges on purely ethical grounds; there is a monumental stumbling block to disqualification
on such grounds — the Texas Constitution.

Calvert discussed the adoption of Canon 3C(1) of the Code of Judicial Conduct, which said that a judge should disqualify
himself in a proceeding in which his impartiality might reasonably be questioned, including, but not limited to instances
where: (a) he has a personal bias or prejudice concerning a party, or personal knowledge of disputed evidentiary facts
concerning the proceeding; (b) he served as lawyer in the matter in controversy, or a lawyer with whom he previously
practiced law served during such association as a lawyer concerning the matter, or the judge or such lawyer has been a
material witness concerning it; (¢) he knows that he, individually or as a fiduciary, or his spouse or minor child residing
in his household, has a financial interest in the subject matter in controversy or in a party to the proceeding, or any other
interest that could be substantially affected by the outcome of the proceeding....” Id. at 1333. Then in 1980 the Texas
Supreme Court adopted Tex R. Civ. P. 18a, setting out grounds for recusal or disqualification of a judge. Calvert noted
his opposition to these developments:

Canon 3 C(1) and Rule 18a were a clear break from the constitutional limitations in art. 5, §11; and Rule 18a was
most unclear as to what “grounds” and “disability” would or could disqualify a judge. These questions were raised
by this writer” in the session of the Supreme Court Advisory Committee on Rules of Civil Procedure, but his
objections to the proposed rule were rejected by the committee and the rule was approved.

Apparently, the century-old line of cases firmly establishing that the constitutional grounds of disqualification were
both “inclusive and exclusive” were wiped out in favor of an undefined category of disqualifications included in
the phrase, “any disability of the judge.” The category would obviously include all grounds established in Canon
3 C(1), but would not necessarily exclude other grounds that might occur to counsel inasmuch as a ruling of
disqualification by the assigned judge is not reviewable. This writer was gravely concerned that the combination
ofthe canon and the rule portended disqualification proceedings in a high percentage of cases on grounds of alleged
bias or prejudice.

Id. at 1334. Calvert goes on to describe the recusal motions filed in the Supreme Court case of Manges v. Guerra, against
Justices who had accepted large contributions from one of the litigants, Clinton Manges. He wrote:

The court’s opinion did not address specifically the constitutionality or validity of Canon 3 C(1), or the validity
of Rule 18b. The opinion made short shrift of the matter of recusal in this language:
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After this court rendered its judgment in this cause, the Guerras filed motions that three of the justices be
recused. Each of the justices is qualified under Article V, Section 11, of the Texas Constitution to serve. Prior
to any further proceedings in the case and in compliance with the provisions of Rule 18b of the Texas Rules
of Civil Procedure, each challenged justice certified the matter to the entire court. The court then decided the
motions by a vote of the justices of the court sitting en banc, except that the challenged justice did not sit when
his challenge was considered. The court has concluded that each motion to recuse should be and is denied.*

The opinion seems to the writer to leave not the slightest doubt that the only grounds for disqualification of a
judge are those listed in art. 5, §11, of the constitution, and that the grounds set out in Canon 3 C(1) should not
be considered in the future as grounds for disqualification. The necessary implication of the court’s opinion is
that, inasmuch as the three justices were qualified under art. 5, §11, the Guerras’ motion, even if soundly based
on the provisions of Canon 3 C(1), did not state grounds which, if true, could result in disqualification.

While the death of Canon 3 C(1) as providing grounds for disqualification appears to have been sealed by Manges
v. Guerra, what of Rules 18a and 18b? Inasmuch as Canon 3 C(I) no longer provides viable grounds of
disqualification, it seems to this writer that motions for recusal or disqualification of judges on nonconstitutional
grounds do not invoke jurisdiction of a judge or court to act further than to dismiss.

% % %

Most judges honor high ethical standards in the profession and believe in fair trials for all litigants; they will
voluntarily recuse themselves in any situation where their conduct or motives can be seriously questioned and
they are not required to sit.

The writer witnessed many voluntary recusals, but never a questionable sitting, in his 22- years of Supreme Court
service.

* % *

However much we may regret the passing of the Canon 3 C(I) requirement for ethical judicial conduct, the legal
profession should give credit to a court that by a vote of eight to one chose to honor constitutional limits on its
powers, even to the extent of striking down the interpretation of its own product. There is a better way of
breathing life into Canon 3 C(l) than by violating the constitution: Do it the old-fashioned way - AMEND IT!*

Id. at 1338.

A recusal issue arose in Cameron v. Greenhill, 582 S.W.2d 775 (Tex. 1979), a lawsuit attacking the Supreme Court’s
special fee assessment members of the State Bar of Texas in order to reduce debt associated with constructing the Texas
Law Center. The Petitioner lost in the trial court and Court of Civil Appeals. In filing a petition for writ or error, the
petitioner filed a motion to disqualify all members of the Court, or in the alternative asking that each Justice recuse from
the case. In a Per Curiam Opinion, the Court concluded that none of the Justices was “interested” in the case for purposes
of Tex. Const. art. V, §11, which states that a judge is disqualified to hear a case “wherein he may be interested.” The
Court said that its members did not have a pecuniary or personal interest in the case, or an interest greater than any of
lawyer or member of the public. The Court further noted that “[t]he Constitution does not contemplate that judicial
machinery shall stop. If this is threatened, the doctrine of necessity will permit the judge to serve.” The Court also rejected
a Due Process of Law claim. saying that it was not a denial of due process for the Court that ordered a referendum among
lawyer regarding the assessment in question to rule on its validity. The Court said that since the Justices were not
disqualified, “it is our constitutional duty to serve.” The Court then refused the application for writ of error on the grounds
that the lower courts correctly determined that the Administrative Procedure and Texas RegisterAct does not apply to the
Supreme Court.

42. The Errorless Judgment. Calvert, How an Errorless Judgment Can Become Erroneous, 20 ST. MARY’S L.J. 229
(1989).

43. The LBJ vs. Stevenson Primary Election of 1948. Josiah M. Daniel, I1I, LBJ v. Coke Stevenson: Lawyering for
Control of the Disputed Texas Democratic Party Senatorial Primary Election of 1948, 31 REV. LITIG. 1,70 (2012). Daniel
wrote:

Robert Calvert, the chair of the State Democratic Party and later Chief Justice of the Texas Supreme Court, recalled
in his oral history interview: “The evidence that was produced before the committee that evening left me convinced
absolutely and without the shadow of a doubt that somebody had added two hundred votes in Box 13 in Jim Wells
County for Johnson that were not actually cast for him.”

Daniel cited the interview by David McComb with Chief Justice Robert Calvert, The Supreme Court of Texas, in Austin,
Tex. (May 6, 1971), at 15, transcript available at
<http:// webstorage4.mcpa.virginia.edu/lbj/oralhistory/calvert_robert 1971 0506.pdf>.

44. In re Reece. In the case of In re Reece, 341 S.W.3d 360, 385-89 (Tex. 2011), Justice Eva Guzman wrote in depth
about the effort to revise Article V of the Texas Constitution from the 1970s to 1990s. She wrote:

C. A Century of Pleas for Structural Reform Have Failed.
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The urgency of sweeping judicial reorganization was “a perennial theme”” throughout the twentieth century.

Earnest reformers like Roscoe Pound” and [p. 386] blue-ribbon studies galore urged a sweeping restructuring of
our hodgepodge judiciary. Throughout the 1900s, “in virtually every decade of [the] century,”” there were regular
calls in the Legislature, the academy, and the profession for structural reforms at every level, including high-court
merger.”” There have been periodic small-bore reforms, yet even those piecemeal tweaks were “inexorably tedious
and protracted”;” ad hoc is the rule evolutionary rather than revolutionary.

The 1970s were particularly reform-minded. The Judicial Section of the State Bar of Texas pushed for substantial
changes to our judicial structure during the 1971 legislative session.” That same year, the Legislature proposed a
constitutional amendment, eventually adopted by voters in 1972, directing the Legislature to form a Constitutional
Revision Commission to “study the need for constitutional change” and then convene in 1974 as a constitutional
convention.*® Also that same year, in October 1971, then-Chief Justice Calvert formed the Chief Justice’s Task
Force for Court Improvement to rewrite Article V, the Judiciary Article of the Texas Constitution. In September
1972 the Task Force proposed, among other things, simplifying the trial-court maze, investing the courts of civil
appeals with criminal jurisdiction (which happily happened in 1980), reforming judicial selection, and merging our
twin high courts.® The Calvert Task Force coincided with a court-reorganization report by the House Judiciary
Committee, which in 1972 called for extensive changes in the judicial [p. 387] branch.®

In early 1973, the thirty-seven members of the Texas Constitutional Revision Commission began nine months of
study and public hearings, culminating in a proposed new state constitution.*> (The Revision Commission was
chaired by then-former Chief Justice Calvert, who had left the Court the previous October, one month after his Task
Force unveiled its proposed Judiciary Article). Essentially, the Calvert-led Revision Commission adopted the
recommendations of the Calvert-led Task Force.* Notably, though, the Revision Commission, unlike the Task
Force, wrestled with modernizing the entire Texas Constitution, not just Article V. And the document it presented
to the Legislature in November 1973 was the first comprehensive effort to draft a new constitution for Texas since
the Constitutional Convention of 1875.%

The following January, the Legislature convened unicamerally in the House chamber as the Constitutional
Convention of 1974. Like the Revision Commission, the Constitutional Convention favored a wholesale overhaul
of the entire Constitution, and many of the proposed reforms, especially a right-to-work provision, provoked
raucous debate.*® The Convention dissolved seven months later, falling three votes shy of submitting a new
constitution to Texas voters.®” That October, the House Judiciary Committee submitted a report calling on the
Legislature to submit to voters the revision of Article V that the 1974 Constitutional Convention considered.®

The Legislature reconvened in January 1975, and this time, acting as a regular legislature and not as a constitutional
convention, it approved what became a package of eight separate amendments, including a new Article V, which
resurrected the recommendations for a combined high court, courts of appeals with both civil and criminal
jurisdiction, and substantial trial-court unification.® For the first time in a century, Texans had an opportunity to
consider a revised constitution. It was not to be. As in the Constitutional Convention the previous year, fierce
opposition arose over various non-judiciary proposals (like annual legislative sessions, a right-to-work provision,
and taxation and education reforms) and each and every proposed revision was defeated, including the modernized
Article V (which received more votes than any other amendment).”

[p. 388] A 1976 interim study of the House Judiciary Committee submitted fifteen piecemeal recommendations,”
six of which the Legislature enacted (like the creation of the Office of Court Administration).”” In 1979, then-Chief
Justice Greenhill championed in his State of the Judiciary address the rifle-shot reform of giving criminal
jurisdiction to the courts of civil appeals,” [See Section I1.D.10 (publications) below] and voters agreed in 1980.%*

The call for broader reforms persisted throughout the 1990s from TRL,” to the Comptroller,” to the
Court-appointed Citizens Commission.’” In May 1991, TRL urged a totally new Judicial Article, saying our courts
are so “fragmented” that “[t]he Texas court system really is not a system at all.”®® In 1991, we directed an
eighty-four-member Citizens Commission on the Texas Judicial System to “study and recommend any necessary
or desirable improvements in the courts of Texas.”” Given our constitutional responsibility “for the efficient
administration of the judicial branch,”'® the Court invited common-sense reforms, predominantly those related to
the “jurisdiction and title of the trial and appellate courts of Texas.”'"' Believing “a sound organizational and
administrative structure is essential to a well-regarded judiciary,” the Commission proposed a system that simplified
general-jurisdiction trial courts and unified our dual high courts, though the new Supreme Court would have “two
divisions, civil and criminal, each with seven justices.”'*

In the 1990s, the Citizens’ Commission proposals did draw support as lIgart of broader efforts to streamline our
ungainly constitution down to something approaching comprehensibility."” No such luck; the efforts sputtered. Our
unwieldy constitution lives, including our crazy-quilt court system, a top-to-bottom mess. The push for
modernization has continued apace in the 2000s. Many