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STATEMENT OF THE CASE
This 1s an appeal from a divorce property division. The case also involves a request
for declaratory judgment to interpret a Premarital Agreement and a ratification and
amendment of that Agreement. The case was tried to a jury, a directed verdict was

granted on some issues, and judgment on the Jury’s verdict was granted as to the rest.

STATEMENT ON ORAL ARGUMENT

Because Brenda has not demonstrated reversible error in her Brief, Dan believes that
oral argument would not be helpful. If this Honorable Court schedules oral argument,
then Dan requests the opportunity to participate.

RESPONSES TO ISSUES PRESENTED

Response to Issue No. 1
The Trial Court did not err in granting Dan’s Motion for Summary Judgment.
Additionally, the summary judgment ruling did not determine the ownership
of any property, so it is not a ground for reversal.

Response to Issue No. 2

The Trial Court did not err in granting Dan’s Motion for Directed Verdict
regarding the separate property character of certain assets.

Response to Issue No. 3
The trial court did not abuse its discretion in fashioning the jury charge.
Response to Issue No. 4

1. The evidence is legally sufficient to support the Jury’s findings of Dan’s
separate property.



2. While it is not clear that the complaint has been raised on appeal, Brenda
did not conclusively prove her claim of gifts.

3. There is legally sufficient evidence to support the jury’s finding as to the
amount of property now owned or held by Brenda that is included in cash
or property having a value of $10 million Brenda is to receive under the
amended Premarital Agreement.

4. The evidence is legally sufficient to support the jury’s findings that Brenda
committed fraud and breached her fiduciary duty owed to Dan.

5. By failing to file a motion for new trial, Brenda waived any complaint

about the excessiveness of damages found by the jury. Additionally, the
damage findings were within the range of the evidence.

STATEMENT OF FACTS

This divorce case involves a Premarital Agreement, a subsequent Ratification of
and Amendment to the Premarital Agreement, claims of separate property, claims of
gifts, a finding of fraud, and a finding of breach of fiduciary duty. The case was tried
to a jury. Brenda did not like the result, so she has appealed.

Dan’s witnesses at trial were:

Kirkby Townsend (Dan’s in-house CPA & CFO), 3RR33-119;

John Bond (employee of Dan A. Hughes Company, L.P.), 3RR119-130;

Forensic CPA Scott Turner, 3RR131-ff.; 4RR4-102;

Forensic CPA William C. Bradley, 4RR107-120;

Joyce Schulenberg (Dan’s administrative assistant), 4RR120-128; and

Dan Hughes, 4RR128-210.
Brenda called only herself, 5SRR20-88, and her friend, Diane Rupert, (by deposition),
to testify. SRR95-99.

Dan’s exhibits are set out in Volumes 7 through 12 of the Reporter’s Record.
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Brenda offered three exhibits, all in Volume 12.

Background. Dan was 86 years old at the time of trial. 4RR129. Born in Monroe,

Louisiana, Dan graduated from Texas A&M University -- College Station in 1951,
with a degree in geology. 4RR130. After graduating, Dan served in combat in the U.S.
Army Artillery in Korea. 4RR130. After returning from the Korean War, Dan worked
as a geologist in the oil business in New Orleans, Louisiana. 4RR130. Because he
couldn’t afford New Orleans, in 1954 Dan moved to Beeville, Texas, with only his car
and his clothes. 4RR131. Dan received training and then began scouting oil and gas
for a company later taken over by Pennzoil, 4RR131-132. Eight years later, in 1961,
Dan started his own company. Two years later his twin brother Dudley joined him and
they formed Hughes & Hughes. 4RR132. They remained in business together until
1980. 4RR133. Since that time Dan has owned his own business, Dan A. Hughes Co.
4RR133. Dudley died in April, 2015, five months before trial. 4RR133. Dan had
throat cancer 20 years ago, and received radiation treatment. 4RR140-141. Dan can
no longer swallow and eats and drinks through a feeding tube. 4RR141. Dan’s
condition affected his voice and made it difficult to understand his testimony during
the trial. 4RR131, 145-47.

Dan’s first wife was Juanita. 4RR134. They were married for 30 years, had three
children 4RR134; App. 1, CR134, and were divorced. Dan then married Carolyn

Hughes. They were married 11 years, had no children, and then divorced. Dan’s third
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wife was Brenda. They married in 2003. 4RR135.

Brenda was raised in Dallas in a children’s home. SRR22. She ran away and ended
up in San Antonio. SRR22. Years later she got her GED. SRR22. She first married at
age 27 and ended up marrying three times. SRR22. Brenda had one child, a daughter
named Kelly. SRR22; App. 1, CR304. Brenda has been diagnosed as bi-polar for 25
years. SRR22. Brenda described Dan as “very charming, very soft spoken, very
positive and strong in his heart.....” SRR23. They dated for a couple of years. SRR23.
Dan asked Brenda what she wanted. She told him: “I want the whole package, you
know. I want the house on the hill, the marriage, everything.” SRR23-24.

The Premarital Agreement. Dan and Brenda married in Hawaii in 2003. 4RR135.

Dan was 74 years old. 4RR129, 1 35. Brenda was 45. 5SRR21. As noted, it was the
third marriage for both. 4RR134; 5SRR22. Dan was a very wealthy man. CR327-510.
Brenda entered the marriage with $3,000.00. CR511. Before marrying, Dan and
Brenda both signed a Premarital Agreement. 4RR135; App. 1, CR298-326. Brenda
hand wrote beside her signature: “I am not entering this agreement on indepentent
[sic] counsel advice[.] I do not understand all of this agreement but am signing it of
my own free will. I do not have Counsel.” App.1, CR325. She initialed each page,
signed it, and had her signature notarized. CR326. The Premarital Agreement
provided that “[t]he parties do not intend by this agreement to make a gift from one

party to the other party ...” CR303 9 6. Under the Premarital Agreement, no
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community property will arise during the marriage. CR303 9 8; CR307 4] 3.5. Each
party will own as separate property all mutations and increases in value of their
separate property, and all income from all sources. CR305-307 9 3.2 & 3.3. Upon
divorce, the parties will each retain his or her separate property, and have no claims
against the other party’s separate property assets. CR313-14 art. 9; CR321 q18.4.

Article 6 of the Premarital Agreement covers “Household and Personal Expenses,”
and sets up rules that govern joint bank accounts. The first paragraph of Article 6.1
provides that the parties may agree to establish a Hughes Household Account, and if
they do, Dan agrees to contribute $4,000 per month. CR311, 9 6.1. The second
paragraph of Article 6.1 provides:

To the extent the parties elect to open and maintain one or more joint bank

accounts, each party will have an undivided one-half interest in the funds on

deposit in the account(s) as his or her separate property- Each party will have

an undivided one-half interest in all assets acquired with any funds from a

joint bank account as his or her separate property. [Italics added.]'
Id. The third paragraph of Article 6.1 provides that “[i]f either party dies, all funds
remaining in any joint bank account(s) will be the sole and separate property of the
surviving party.” Id.

Paragraph 7.1 of the Premarital Agreement, governed the acquisition of jointly-

held assets:

" The rule of joint ownership of funds applies only to joint bank accounts, not other kinds
of financial accounts like brokerage accounts.



7.1 Joint Acquisition of Assets

The parties will have the option, but not the obligation, to acquire assets
together in their joint names. If the parties jointly acquire assets following
their marriage, they will each own an undivided interest in the jointly
acquired assets as their respective sole and separate property in an amount
equal to the percentage of their respective contributions toward the
purchase of the assets. If the parties jointly acquire assets, and to the extent
legal title to any or all of the assets can be perfected in their joint names,
such as title to an automobile, boat, or real property, they will obtain title
in their joint names. However, even though title to an asset acquired by the
parties is held in their joint names, the percentage of ownership of such an
asset will be controlled by the provisions of this article, and the taking of
title in their joint names may not be interpreted to mean that each party has
an undivided 50 percent ownership interest in jointly acquired assets. If
legal title cannot be obtained in the parties’ joint names with respect to a
jointly acquired asset, the parties agree to execute a memorandum
stipulating that the asset was jointly acquired by the parties. Jointly
acquired property may not be deemed to be community property but instead
will constitute each party’s separate property in proportion to that party’s
contribution to the purchase price; provided, however, that if there are no
records verifying the amount of each party’s contribution toward the
purchase of an asset, each party will own an undivided 50 percent interest
in that asset. If the evidence of title reflects both parties’ names, the parties
will own that property as joint tenants with right of survivorship.*

CR311. This agreement is consistent with Texas law. See Norris v. Vaughn, 260
S.W.2d 676,679 (Tex. 1953) (separate property maintains its identity through
mutations and changes in form); Broussard v. Tian, 295 S.W.2d 405, 406 (Tex. 1956)

(where the consideration provided is partly separate and partly community property,

? Dan testified that he took properties in joint names in order to create a right of
survivorship not effective until death. 4RR158. Brenda’s attorney thought it important that
survivorship language was missing from some deeds. 4RR112-115. The law does not require that
it be in the deed. See Tex. Estates Code §111.001. Here the survivorship provision was in the
Premarital Agreement.



the two estates have “pro tanto ownership in the property”); Gleich v. Bongio, 99
S.W.2d 881,883 (Tex. 1937) (where different marital estates contribute to the
purchase price of an asset, the asset is owned in the same proportion as each estate
contributed to the purchase price). The Premarital Agreement expressly precludes a
spouse from claiming ownership from the fact that title was taken in joint names.

Article 12 of the Premarital Agreement relates to interspousal gifts. CR318. The
introductory paragraph says: “The parties recognize that frequently claims of ‘gifts’
are alleged in the context of a dissolution proceeding.” The paragraph goes on to say:
“To remove any uncertainty about the issue of interspousal gifts, the parties agree that
... “3. Any property that is held by title, as in a deed, in a certificate, or by account
name, may not be effectively transferred to the party claiming it as a gift unless, in
fact, the deed, certificate, or account is transferred by name to the party claiming the
gift.” CR318.

Article 13 of the Premarital Agreement covers “Independent Conveyances or
Bequests.” CR318. Article 13.1 says that if either party conveys to the other party an
interest in separate property, by will, survivorship agreement, or instrument of
conveyance or by document of title signed by the transferring party, that instrument
controls. 1d. Absent such an instrument, “all properties remain in the ownership of the

party owning or designated as owning the property as his or her separate property.”

Id.



Three years into the marriage, the parties entered into a Ratification and
Amendment of Premarital Agreement.’ 4RR136. This Ratification Agreement
reaffirmed the Premarital Agreement “except as specifically amended by Article I11
of this agreement.” [Italics added.] App. 2, CR530 9 C; CR531, 9 II “Ratification.”
The Ratification Agreement incorporated the Premarital Agreement, unifying them
into one document. CR531, q II. Recital B.2 reiterated the rule on mutations of
separate property set out in the Premarital Agreement. CR529. Article I.A confirmed
that “the property described by the Premarital Agreement as separate property of a
party continues to be that party’s separate property and that all such property now
owned by them, and to be acquired in the future ... is the separate property of that
party.” CR531. The Ratification Agreement did not purport to alter the descriptions
of separate property set out in the Premarital Agreement. The Ratification Agreement
contained no “specific amendments” to Article 3, “Property of the Parties”; or Article
4, “Liabilities”; or Article 5, “Future Credit Transactions”; or Article 6, “Household
and Personal Expenses”; or Article 7, “Joint Acquisition of Assets”; or Article 11,
“Retirement Benefits”; or Article 12, “Gifts”; or Article 13, “Independent
Conveyances or Bequests”; or Article 15, “Reimbursement”; or Article 16, “Economic

Contribution.”

’ Attorney Chris Heinrichs represented Brenda in connection with the Ratification
Agreement, and continued to represented Brenda in subsequent legal transactions. SRR44-45.
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The Ratification Agreement did “specifically amend” the property Brenda would
receive upon Dan’s death or divorce. The Ratification Agreement says: “[t]he parties
wish to amend the Prenuptial Agreement to confirm and agree to the amounts which
Dan shall be obligated to provide for Brenda at the time that their marriage is
terminated, either by divorce, annulment or by Dan’s death.” CR531 9 E. Under the
Premarital Agreement, upon divorce Brenda would receive her separate property and
debts and nothing else. App. 1, CR109. Spousal support was waived. 1d., CR110.
Homestead rights were waived. Id., CR110. Attorneys’ fees were waived. Id., CR111.
Rights to retirement benefits were waived. Id., CR113. Reimbursement claims were
waived. Id. CR115. Under the Ratification Agreement, Brenda’s prospects were much
improved. She would receive upon Dan’s death or divorce: (1) the homestead at 5156
Business Hwy. 181 N, Beeville;* (2) household furnishings and other “tangible
personal property” located at the homestead and other residences, along with
personally-owned vehicles and club memberships; (3) the 1,711 acre Charco Ranch
in Bee County;’ (4) “Cash or property having a value of Ten Million Dollars
($10,000,000) as of the date of the dissolution of marriage”; and (5) “Such assets and

property interests, if any, which Dan might give to Brenda by gifts, inter vivos

* Dan owned this land before he married Brenda. He valued the property, including
improvements at $1.5 million at the time of divorce. 4RR136-37.

> The Charco Ranch was purchased for $ 2,569,651.49. 7RR675.
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transfers, testamentary transfers, non-testamentary transfers, survivorship agreements,
or other written agreements ....” (Italics added.) App. 2, CR532-33.

Some years later, Dan, who by then was in his 80’s, wished to do some estate
planning for his heirs. He wanted Brenda’s consent so he attempted negotiations with
her, and her attorney Chris Heinrichs, 3RR56; 5RR46. Negotiations went on for
months, SRR46-47, but nothing was settled. 4RR138-39. So Dan “filed a suit to
interpret the premarital agreement to settle,” 4RR139, meaning he filed a declaratory
judgment action in Bee County to interpret the two merged agreements. CR39. In the
declaratory judgment action, Dan alleged that Brenda claimed full or partial
ownership of property valued in excess of $30 million that had been acquired 100%
with Dan’s separate property funds. CR40-41. Dan also alleged that Brenda had
denied him access to the acquisition and ownership records of properties. CR41. In
December of 2014, Brenda filed a responsive pleading that sought a change of venue
to Bexar County, and a declaratory judgment that property had been given to her, and
claimed that the Premarital Agreement and Ratification Agreement were ambiguous.
CR48-49. In December of 2014, Dan developed pneumonia and was hospitalized.
4RR140. Either in the hospital, in rehab, or shortly after he returned home, Brenda had
Dan served with papers from a divorce she filed in Bexar County on December 29,
2014, separate from the declaratory judgment action pending in Bee County. 4RR 126,

141-142; CR17. However, Brenda had not been a resident of Bexar County for the
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required 90 days. 4RR142. Dan filed a plea in abatement, which was granted, and
Brenda’s Bexar County divorce came to a halt. 4RR142; CR21. In the meantime, on
January 8, 2015, Dan filed for divorce in Bee County, “down here where I belong.”
4RR142; CR8. Dan’s declaratory judgment action and divorce were consolidated.
CR36.

Dan hired an experienced forensic accountant, Scott Turner,” who gathered
documents, interviewed employees, and pulled information together about Dan’s
finances. 3RR133-35; 4RR143. Dan said that he “discovered that I — I didn’t know
where all the money went....” 4RR143; see Scott Turner, 4RR100 (“It’s believable to
me that he thought he was acquiring interest in properties which in fact were being
acquired in Brenda’s name, yes”). Dan said: “I knew Brenda was taking a lot of
money but she — [ didn’t find out till later.” 4RR143. For example, Brenda transferred
money from a joint account to her sole account and used it to buy a house in San
Antonio, where her daughter began living. 4RR47; SRR32. It wasn’t until the forensic
investigation that Dan learned that he had no ownership interest because Brenda had
taken title to the house in Kel-Lee Properties, Inc., a company owned exclusively by
Brenda and her daughter. 4RR47, 144-45.

Cash Flows. Brenda told the jury that she opened a separate Prosperity Bank

% Scott Turner’s qualifications as an expert were stipulated. 3RR132. His tracing on the
real estate was corroborated by forensic CPA William Bradley. 4RR107-120.
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account because she “wanted her privacy” to give gifts at Christmas, or holidays, or
birthdays. SRR76. She believed that when she moved money from the joint account
to her sole account at Prosperity Bank it became 100% hers. SRR64-66. During
marriage a pattern developed, where money flowed from Dan’s personal account, or
from the Dan A. Hughes Company, to the First National Bank of Beeville joint
account #9557, then to Brenda’s Prosperity Bank account, and then unbeknownst to
Dan, into assets that were taken in Brenda’s name alone, or in the name of Brenda and
her daughter, or Brenda and her sister. 4RR87-88. Brenda described it this way: “I
would have to take money out of the account, put it in my account, personal account,
then move it either to the Dog & Bee account or the Kel-Lee Properties’ account
depending on what the situation was.” SRR29. Dan’s administrative assistant, Joyce
Schulenberg, explained the mechanics. Joyce had worked for Dan since 1980.
4RR120. She became Dan’s personal assistant 15 years before trial. 4RR121. She
handled his checks and paid his personal bills. 4RR121. Dan and Brenda had a joint
checking account, First National Bank # 9557. 4RR122. They both also signed on a
Charco Ranch account at First National Bank.” 4RR122. Joyce had no dealings with

Brenda’s Prosperity Bank account. 4RR122. The money deposited in #9557 and the

" The Charco Ranch account belonged to the entity and not to Dan and Brenda, so the 50-
50 ownership provisions of Article 6.1 of the Premarital Agreement do not apply to that account.
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Charco Ranch account came from the Dan Hughes Company.® 4RR24, 122-23.
Brenda instructed Joyce when to write checks to her out of #9557. 4RR123-24. These
checks were signed by Dan. 4RR124. Brenda also kept her own set of checks on
#9557, 4RR124, Joyce did not know where Brenda deposited the checks made
payable to her. 4RR124-25. Joyce reconciled the Charco and #9557 accounts monthly,
but she never provided the reconciliations to Dan, 4RR125, and Dan never asked for
them, 4RR127.

Scott Turner examined Brenda’s Prosperity Bank account. 4RR20. The deposits
in the Prosperity Bank account were from the joint bank account #9557, except for a
few transfers from Dan A. Hughes Company. 4RR20, 24.

At least as far back as May of 2008, Brenda began a sustained pattern of
transferring money from joint account #9557 to her Prosperity Bank account. 4RR35-
42; App. 10, 7RR1130-1251. On May 5, 2008, she transferred $200,000. On May 7,
$20,000. On May 21, $15,000. On June 4, $200,000. On June 12, $75,000. On June
13,$5,000. On June 30, $20,000. On July 7, $20,000. On July 17, $60,000. On August
8, $50,000. On August 25, $20,000. On August 28, $100,000. And so on, as evidenced

in the tracing schedules. 7RR113-1251; excerpt at App. 10. Turner prepared a

$Joyce never saw any money from Brenda’s account go into account #9557 or the Charco
Ranch account. 4RR123. Scott Turner testified “it was a one-way thing.” 3RR183, 1990. Turner
never saw money going from either #9557 or the Charco Ranch account to any of Dan’s sole
accounts. 4RR39.
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schedule of checks written by Brenda on account #9557 between 3-6-2012 and 6-18-
2014, in amounts of $50,000 or more. App. 7, 7RR679. Virtually every month from
March of 2012 through June of 2014, Brenda made multiple withdrawals of large
sums. 7RR680-717. Over a period of eight years, Dan deposited $19 million of his
separate property funds in account #9557. 4RR40. Scott Turner determined that
$9,293,742.80 of that money was spent on joint expenses. 4RR40-41.$10,106,454.40
of that money was spent for Brenda’s benefit. 4RR41. If you assume that the funds in
the joint account were owned 50-50,” Scott Turner indicated that Dan had a claim for
fraud of half that amount, $5,081,042.86. 4RR50, 56, 63. The claim was a claim for
money that Brenda took and used to buy property in her name. 4RR51.

Kel-Lee Properties. Brenda had her attorney Chris Heinrichs create an entity

called Kel-Lee Properties, LLC. 3RR24, 7RR773. Through Brenda’s inter-account
transfers, money that started out as Dan’s separate property wound up purchasing
properties in the name of Kel-Lee Properties, LLC. 3RR218; SRR30. Brenda says she
did not attempt to prevent Dan from finding out that she was taking title to land in the
name of the company. SRR30. She says Dan knew about the purchase of the
properties. SRR31. Brenda says that Dan said to her about the money she was

investing in real estate: “You know that’s half mine.” SRR31. However, in Brenda’s

? Article 6.1 of the Premarital Agreement, Household and Personal Expenses, said that
funds in a joint bank account will be owned 50-50, as will items purchased with funds from a
joint bank account. CR107.
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mind Dan did not own half of the properties in Kel-Lee Properties. SRR66. He owned
half of her half ownership interest. SRR67. Brenda testified that the money Brenda put
into Kel-Lee Properties was set up as a loan, “because my daughter was half owner.”"’
5RR31. Kel-Lee Properties carried in its tax return “loans from shareholders”
amounting to $1,868,164. 3RR219-20; App. 8, 7RR954. The money that was loaned
to the company came from Dan Hughes’s separate property. 3RR220. The assets
owned by Kel-Lee Properties at the time of trial are detailed in 7RR836-898.

In another example, Brenda took money transferred from the joint account #9557
to her Prosperity Bank account, and used that money to buy the land where the Dog
& Bee Restaurant would be located, but took title to the land in the name of Kel-Lee
Properties, 3RR218, 4RR86-87, an entity owned by her and her daughter, but not by

Dan. 7RR792, 795.

Charco Ranch. Dan bought the Charco Ranch in Bee County in May of 2005.

7RR467-503. He took title in his and Brenda’s names. 7RR468, 473, 479. Under the
Ratification Agreement, Brenda would receive the Charco Ranch upon divorce or
upon Dan’s death, App. 2, CR532, so she could expect to benefit from expenditures
made on the ranch, which Brenda controlled. 3RR44. The level of expenditures was

so high that Dan’s CFO, Kirkby Townsend, became concerned that the IRS, who had

' In Appellant’s Brief, pp. 59-60, Brenda is still attempting to acquire Dan’s separate
property, by overturning the jury finding that Dan owns half of the $1,868,164.00 loan, and
arguing that Dan made a gift to her of all the real estate in Kel-Lee Properties.
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already conducted several audits of Dan, would treat the Charco Ranch as a hobby,
disallowing deductions for expenditures while taxing income from the ranch. 3RR40,
44-45. An even bigger fear was that disallowance of the Charco Ranch might spill
over to other ranches Dan owned, and get them characterized as hobbies, as well.
3RR45. Townsend decided to protect the other ranches by voluntarily deeming the
Charco Ranch a hobby and reporting the income without attempting to deduct any
expenses. 3RR45. Townsend described “[t]he contract labor that was running through
this ranch, hundreds of thousands of dollars were seemingly not for any intended
purpose. It might build something, it might tear it down and rebuild it, it just didn’t
seem to make sense that you were trying to do this either to raise cattle or lease it out
for hunting or do any of the normal ranching activities that would produce a profit.”
3RR46. The projects were all directed by Brenda. 3RR46; SRR77. The projects
included: air conditioned dog kennels, that could not be expected to turn a profit with
hunting dogs, 3RR47; construction of stables for horses in numbers exceeding what
was needed for the ranch, 3RR47; construction of the Devil Woman Saloon, that never
generated income, 3RR47-48, SRR77-1f; and seven or eight water wells, 3RR49.
Dog & Bee. In January of 2011, Brenda started a restaurant in Beeville called the

Dog & Bee. 4RR147-48; 7RR188-205. Brenda had her attorney Chris Heinrichs
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divide ownership of the business into a hierarchy of entities with herself at the top."'
3RR88; SRR28, 45. She said she put the restaurant in just her name “for liability
reasons.” SRR29. Brenda had previously purchased the land where the restaurant was
located in Kel-Lee Properties, LLC (an entity owned by her and her daughter), and
had the Dog & Bee pay rent to Kel-Lee Properties. 3RR88-89, 92, 218. Brenda put the
liquor license into The Dog & Bee Beverage Company, LLC, an entity managed by
her sister Stephanie Beasey. 3RR89; 5R28. After operating the business for three
years, SRR58, Brenda unexpectedly informed Dan’s in-house CFO, Kirkby
Townsend, that henceforth Dan would be responsible for the Dog & Bee. 3RR85,
4RR149, SRR58. Townsend started investigating the business, and found out that
there were four entities, and that the land was owned by Kel-Lee Properties. 3RR8S.
Townsend was surprised to learn that Dan was not an owner and had no managerial
authority. 3RR90, 4RR150. So Townsend hired an attorney to prepare a power of
attorney and supporting affidavits to allow Dan to sell or lease the property. 3RR90,
7RR182-87. Despite multiple conversations, Brenda never signed the power of

attorney. 3RR90-92; 4RR150."> Dan’s employees tried to sell or lease the property,

" Brenda was the sole owner of The Dog & Bee, LLC. 7RR188-205. The Dog & Bee,
LLC, owned The Dog & Bee Holding Company, LLC. 7RR206-225. The Dog & Bee Holding
Company, LLC owned The Dog & Bee Beverage Company, LLC. 7RR242-60.

12’ When asked by her lawyer why she didn’t sign the power of attorney, Brenda was
evasive, saying: “I have signed so many papers with my husband without asking why when he
gives me the word. He tells me to sign something, I sign it. I don’t buck him, I just did what he
wanted and I just—*“ SRR30.
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and even located a prospect, but the negotiations foundered because Brenda left the
state and Dan had no power of attorney and no authority to do anything. 3RR95,
4RR149-50. Brenda claimed that the paperwork given to her to sign had to do with
how to allocate the proceeds from combined sale of the business and land. SRR59.
She claimed that she never saw the power of attorney. SRR60. On cross-examination
Brenda revealed that she didn’t want to lease the property because the lease price (i.e.,
rent paid to Kel-Lee Properties) was not high enough and she would rather sell the real
estate. SRR60-61. Brenda eventually listed the property for sale with her realtor and
it remained unsold at the time of trial. 3RR94, 4RR150, SRR62. Brenda told the jury
that when the business sells, she will split the proceeds from sale of the equipment
with Dan, but she will split the proceeds from sale of the land 50-50 with her
daughter, even though it was Dan’s money that was used to buy the property. SRR62-
64."

Diversion of Timber Proceeds. In December 2011, Dan bought the Trail Creek

Ranch in Montana, paying the purchase price with his separate property funds and
taking title jointly with Brenda. 7RR357-68. Dan also owned two other Montana
ranches held in his name alone: Smith Trail Creek Ranch and Brandis Trail Creek

Ranch. 3RR75.

" Notwithstanding what Brenda told the jury, in Appellant’s Brief, pp. 63-64, Brenda
asks this Court to overturn the jury’s finding that the Dog & Bee is 50% Dan’s separate property
and rule instead that the restaurant is 100% her separate property.
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In August of 2013, Dan’s CFO Kirkby Townsend learned that a truck owned by
one of Dan’s entities had been traded in and a new truck purchased in the name of
Trail Creek Headwaters, LLC, a Montana entity unknown to Townsend. 3RR72-73.
Townsend investigated and learned that back in 2012 Tanya Smith, Brenda’s helper,
had incorporated an LLC by that name. The one page certificate of filing did not
establish managers, so Townsend hired a Montana lawyer to prepare a management
agreement that was signed by Dan and Brenda. 3RR76. Townsend then investigated
how the LLC was capitalized, and eventually determined that $5,000.00 came from
account #9557. 3RR76. Further investigation revealed that checks from a company
named Timber Resources Management had also gone into the LLC. 3RR77. Upon
inquiry, Timber Resources provided Townsend with a timber lease purportedly signed
by Dan and Brenda in August 02013, 3RR77, 7RR813-17, and confirmed that “[a]ll
of the timber that has been removed to date has been from Dan A. Hughes’ individual
properties.” 7RR124. Townsend confirmed that the lumber was taken from Smith
Trail Creek Ranch, which was owned by Dan alone. 3RR79. In tracking the money,
Townsend found that some of the timber payments had gone into a bank account
established for Trail Creek Headwaters, LLC, and that some checks were held
uncashed. 3RR80; 4RR99. These uncashed checks were eventually turned over by
Brenda. 3RR80. Townsend requested statements on the LLC’s bank account, but

never got them. 3RR81. Instead he received a cashier’s check from closing the
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account. 3RR81. As of trial, Townsend testified that he was still receiving late tax
notices from the state of Montana about Trail Creek Headwaters Hacienda and Trail
Creek Headwaters Hideaway, but he didn’t know who created those entities. 3RR83.

Brenda told the following story to the jury. She and Dan drove around the
Montana ranches with loggers, and after Dan left a new logger came along and gave
“us” a better price for “our” logs. SRR32. Brenda says she called Dan and suggested
that she could sign his name to a timber contract. She didn’t testify to Dan’s response.
5RR32. However, Brenda denied writing in her name on the timber contract as an
owner of the timber. 7RR118, SRR55-56. She did admit signing both Dan’s name and
her name to the timber contract. SRR56, 7RR817. She also admitted to writing on the
timber contract that checks were to be made to Trail Creek Headwaters, LLC. SRR56,
7RR813. Brenda testified that she was told that she needed to have a checking account
in Montana, and had to create an LLC in Montana. SRR32. Brenda testified that after
about a month “they” refused to allow more deposits in the account, so the money had
to be shipped to Beeville. 4RR33. “Then somehow a check got in my hand while [ was
up there but I took that and gave it to them and the LLC.” 5RR33. “They were mad
at me because the way it got set up.” SRR33. “But to hear this testimony over logs, |

never took a dime. I didn’t take one red cent since we have been married.” SRR33, 53.
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Issue 1:

Issue 2:

Issue 3:

Issue 4:

SUMMARY OF APPELLEE’S ARGUMENT

The summary judgment properly interpreted two interrelated contracts.
Additionally, the summary judgment ruling was not mentioned in the
jury charge and did not influence the jury’s verdict. The summary
judgment was not a dispositive ruling and it is not an independent
ground for reversal.

Dan moved for directed verdict on thirty-two assets; the trial court
granted it on part or all of thirteen assets. Dan conclusively proved that
those assets were his separate property and Brenda presented no
creditable evidence that Dan made a gift of some or all of those assets to
her. The directed verdict was proper.

The jury charge was mostly taken from the State Bar of Texas’ Pattern
Jury Charges where a Pattern Jury Charge existed. When no Pattern Jury
Charge existed, the language in the charge came from applicable case
law. The trial court properly asked the jury to determine what assets,
already in Brenda’s name, were included in the “cash or property having
a value of Ten Million Dollars” that Brenda was to receive upon divorce.
The jury arrived at a number within the range of the evidence presented.
The decision involved issues of fact. The trial court did not abuse its
discretion in these or other parts of the jury charge.

Brenda did not file a motion for new trial, so under TRCP 324 she
cannot challenge the damage findings, and her evidentiary challenge to
the jury answers is limited to a legal sufficiency challenge. There was
more than a scintilla of evidence to support all of the jury’s findings
where Dan had the burden of proof. Brenda had the burden to prove her
claim of gift by clear and convincing evidence, and because no motion
for new trial was filed she can assert only an “as a matter of law” claim,
which she did not brief. Regardless, there is more than a scintilla of
evidence that Dan did not make a gift, and Brenda did not conclusively
prove that the assets in question were given by Dan to her, so the jury’s
failure to find gift was sound. On all of the issues submitted to the jury,
the jury’s verdict was within the realm that is reserved for the fact-finder,
and should not be overturned as a matter of law on appeal.
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ARGUMENT
RESPONSE TO ISSUE 1: THE SUMMARY JUDGMENT
The Ruling. Judge Bauer partially granted Dan’s Motion for Summary Judgment
asking the court to interpret Article 7.1 of the Premarital Agreement. App. 3, CR1010.
Judge Bauer ruled that, under Article 7.1 of the Premarital Agreement, Dan’s separate
property interest in jointly-titled real estate is proportional to the percentage of the
purchase price he paid with his funds. CR1010.

The Grounds for the Ruling. Recall that Article 7.1 of the Premarital Agreement

said, in pertinent part:

If the parties jointly acquire assets following their marriage, they will each
own an undivided interest in the jointly acquired assets as their respective
sole and separate property in an amount equal to the percentage of their
respective contributions toward the purchase of the assets. . . . However,
even though title to an asset acquired by the parties is held in their joint
names, the percentage of ownership of such an asset will be controlled by
the provisions of this article, and the taking of title in their joint names may
not be interpreted to mean that each party has an undivided 50 percent
ownership interest in jointly acquired assets. . . . Jointly acquired property
may not be deemed to be community property but instead will constitute
each party’s separate property in proportion to that party’s contribution to
the purchase price. . . .

App. 1, CR311.
Neither Dan nor Brenda contend that the interpretation of Article 7.1 is a fact
issue, and no one requested a question asking the jury to interpret it. The Supreme

Court noted in Coker v. Coker, 650 S.W.2d 391, 393 (Tex. 1983): “If the written
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instrument is so worded that it can be given a certain or definite legal meaning or
interpretation, then it is not ambiguous and the court will construe the contract as a
matter of law.” The meaning and effect of Article 7.1 is a question for the Court to
resolve.

In interpreting the Premarital Agreement it should be remembered that the
Agreement was incorporated into the Ratification Agreement. App. 2, CR531 §II. The
two documents thus became one document that must be construed together. See Board
of Ins. Com’rs v. Great Southern Life Ins. Co., 150 Tex. 258, 239 S.W.2d 803, 809
(Tex. 1951) (“‘[w]here several instruments, executed contemporaneously or at
different times, pertain to the same transaction, they will be read together although
they do not expressly refer to each other’”).

Article 7.1 of the Premarital Agreement is clear. Pro tanto ownership based on
which estate contributed to the purchase price is repeated twice, and the statement that
joint title does not reflect ownership is stated twice. This idea is consistent with the
statement on page 1 of the Premarital Agreement that “[s]eparate property also
normally includes property that was purchased with separate funds [Hilley v. Hilley,
161 Tex. 569, 342 S.W.2d 565, 567 (1962)] or that is otherwise traceable to separate
property [see Norris v. Vaughan, 152 Tex. 491, 260 S.W.2d 676, 679-690 (1953)].”
App. 1, CR299. It is also consistent with Article 3.2, that twice says that all mutations

and changes in Dan’s separate property will remain separate. App. 1, CR305. Itis also

23



consistent with the Article 3.9.2, which says that the taking of joint title is no evidence
of community property. CR308. And it is consistent with Article 13.1, which says that
an instrument conveying separate property from one spouse to the other spouse, “if
signed by the transferring party,” will override the other ownership-related provisions
ofthe Premarital Agreement, but that absent such an instrument “expressly conveying
such property, all properties remain in the ownership of a party owning or designated
as owning the property as his or her separate property.” CR318 413.1. Judge Bauer’s
summary judgment ruling was consistent with (and was actually dictated by) the plain
language of the Premarital Agreement.

Brenda argues that Article I11.B.5 of the Ratification Agreement amended Article
7.1 of the Premarital Agreement, to provide that all jointly-held property became one-
half her separate property when the Ratification Agreement was signed. Appellee’s
Brief, p. 9-ff. This argument should be given no credence. Article I11.B.5 does not
purport to change the marital property character of assets at all. It merely adds to the
list of items Brenda is to receive upon dissolution of marriage “[sJuch assets and
property interests, if any, which Dan might give to Brenda. . . . .” [Italics added.] App.
2, CR533. Article III.B.5 applies only to property given by Dan to Brenda, whether
by gift, inter vivos transfer, testamentary transfer, non-testamentary transfer,
survivorship agreement, or other written agreement. Id. Article II1.B.5 does not say

that property transferred by Dan to Brenda is necessarily her separate property, and
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even less does it say that property held in joint names is an inter vivos transfer that
makes Brenda a half-owner. Article I11.B.5 does nothing more than to say that, upon
Dan’s death or divorce, Brenda will receive all gifts that Dan had made to her. Article
[I1.B.5 does not purport to say how a gift is made.

Brenda’s proposed interpretation, that Article I11.B.5 made all past and future inter
vivos transfers (and, according to her, all property held in joint names) half her
separate property, would bring Article III.B.5 into collision with the mutation and
tracing provisions in the Premarital Agreement’s: preamble, CR299; introduction to
Articles 3.2 and 3.2.2, CR 305; and Article 7.1, CR311. It would also contravene
Article 13.1 of the Premarital Agreement, which says that a conveyance between
spouses must be evidenced by a will, survivorship agreement, instrument of
conveyance or document of title signed by the transferring party, failing which
properties remain in the ownership of the party owning it. CR318. It would also
contradict Article [.A. of the Ratification Agreement, which says that “property
described in the Premarital Agreement as separate property of a party continues to be
that party’s separate property,” App. 2, CR531. And it would mean that Article I11.B.5
tacitly overruled the repeatedly-stated rule that joint title did not mean joint
ownership. Brenda’s reading of Article III.B.5 also cannot be squared with many
provisions of the Ratification Agreement: Recital B.2, which says that “all mutations

. .. of each party’s separate property would be retained by that party as his or her
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separate property,” App. 2, CR529; and Recital D.3, which says that “the Premarital
Agreement applies ... [t]Jo all other property including the characterization and
classification of same as described in the Premarital Agreement ...,” CR530; and
Article I.A of the Ratification Agreement that says “[t]he parties hereby confirm that
the property described by the Premarital Agreement as separate property of a party
continues to be that party’s separate property and that all such property now owned
by them and to be acquired in the future ... is the separate property of that party,”
CR531. This collision between Brenda’s interpretation and multiple terms of the
Premarital Agreement and the Ratification Agreement requires that Brenda’s
interpretation be rejected. “This court is bound to read all parts of a contract together
to ascertain the agreement of the parties. . . . The contract must be considered as a
whole. . . . Moreover, each part of the contract should be given effect.” Forbau v.
Aetna Life Ins. Co., 876 S.W.2d 132, 133 (Tex. 1994). “To achieve this object the
Court will examine and consider the entire instrument so that none of the provisions
will be rendered meaningless.” R & P Enters. v. LaGuarta, Gavrel & Kirk, Inc., 596
S.W.2d517,518-19 (Tex. 1980). Brenda’s claim, that Article I11.B.5 amended Article
7.1, is to little avail, when there are conflicts with many other provisions of both
Agreements that would have to be resolved before Brenda’s claim of amendment
could be accepted. “[CJourts will avoid when possible and proper a construction

which is unreasonable, inequitable, and oppressive.” Reilly v. Rangers Mgmt., Inc.,
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727 S.W.2d 527, 530 (Tex. 1987). For Brenda’s interpretation to be true, it would
mean that, in signing the Ratification Agreement, Dan intended to tacitly convert eight
jointly-titled pieces of real property, six JM Texas Land Fund accounts, and four
brokerage accounts, from being 100% his separate property to being half his and half
Brenda’s separate property, without ever saying that he was doing so. To attribute
such an effect to Article I11.B.5 would be unreasonable, inequitable, and oppressive.
All of these conflicts vanish if Article II1.B.5 is read to mean that Brenda will receive
on Dan’s death or divorce any assets that Dan gave to Brenda. The trial court correctly
interpreted the Premarital Agreement.

Brenda’s Summary Judgment Evidence. On pages 12-13 of her Brief, Brenda

complains that the Trial Court excluded her summary judgment evidence. The
evidence was irrelevant to the assessment of the applicability and effect of Article 7.1
of the Premarital Agreement since the interpretation of a contract is a question of law
for the court unless the contract is ambiguous. Coker, 650 S.W.2d at 393. Neither
party claimed that Article 7.1 was ambiguous. The excluded evidence listed on pages
12 and 13 of Brenda’s brief was admitted during trial, making its exclusion from the
summary judgment determination moot.

The Summary Judgment Was Not a Dispositive Ruling as to Specific Assets. The

summary judgment ruling did not declare any particular asset to be the separate

property of either spouse. App. 3, CR1010. Only the directed verdict and the jury

27



verdict determined ownership of property. Brenda’s summary judgment exhibits, the
contents of her affidavit, and deposition of her friend Diane Rupert were all admitted
during trial. The summary judgment ruling was not mentioned in the jury charge or
otherwise communicated to the jury. The jury reached its verdict independently of the
summary judgment. The summary judgment ruling was not a dispositive ruling and
is not a ground for reversal.

RESPONSE TO ISSUE 2: THE DIRECTED VERDICT

Brenda’s Challenges. In Issue No. 2, Brenda attacks the trial court’s directed

verdict holding as a matter of law that certain assets were Dan’s separate property.
Appellant’s Brief, pp. 15-37. Dan moved for a directed verdict on thirty-two assets.
Judge Bauer granted directed verdict on part or all of thirteen of these assets and
denied it on nineteen assets. 7RR101-120; App. 4, CR1132-33. In most instances,
where directed verdict was denied, the marital property character of the asset was

submitted to the jury. App. 6, CR 1015-16.

Standard of Review. In reviewing a directed verdict, the appellate court
determines whether there is more than a scintilla of probative evidence to raise a fact
issue on the material question presented. Coastal Transp. Co. v. Crown Cent.
Petroleum Corp., 136 S.W.3d 227, 233 (Tex. 2004) (a non-family law case). If not,
the directed verdict will be affirmed. “A directed verdict may not be overturned on the

basis of mere surmise, suspicion, or a guess.” Salazar v. Sanders, 440 S.W.3d 863,
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874-75 (Tex. App.--El Paso 2013, no pet.).

The Real Property Interests. Judge Bauer directed a verdict on four pieces of real

property: Farish I Ranch; Stringfellow Ranch; 29 Albatross in Rockport; and all
minerals in Bee County other than those under the Charco Ranch. CR1132-33.

The evidence showed that Farish I Ranch was acquired with Dan’s separate
property. The Dan Hughes Company paid $300,000 earnest money, 7RR380-82, 395,
and $6,552,323.67 from Dan’s Morgan Stanley account, 7RR383-84, to make the full
purchase price. Thus, Farish I is a mutation of Dan’s separate property and remained
his separate property under Article 3.2 of the Premarital Agreement. While the deed
was taken in Dan and Brenda’s names jointly, 7RR371, under Paragraph 7.1 of the
Premarital Agreement, jointly-titled property is owned in proportion to the
consideration furnished by each spouse, so Dan conclusively proved that he owned
100% of this property. Brenda admitted that all jointly-held real estate was acquired
with Dan’s money. SRR51. The only “evidence” Brenda offered on her ownership of
Farish 1 was the following:

Q. I mean the land; and tell us what your husband said to you about it being
yours, please?

A. This will make your ranch bigger.”
5RR36-37. This is exactly the kind of spurious “evidence” of gift that Article 13.1 of

the Premarital Agreement prohibits. App.1, CR318. Even ignoring Article 13.1, the
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testimony does not prove gift. Although the word “gift” was not mentioned, on appeal
Brenda is construing this testimony to be evidence of gift. “[T]hree elements are
necessary to establish the existence of a gift. They are: (1) intent to make a gift; (2)
delivery of the property, and (3) acceptance of the property .... One who is claiming
the gift has the burden of proof.” Grimsley v. Grimsley, 632 S.W.2d 174, 177 (Tex.
App.--Corpus Christi 1982, no writ). In Grimsley, this Court went on so say:
“Among the indispensable conditions of the valid gift and the intention of
the donor to absolutely and irrevocably divest himself of the title, dominion
and control of the subject of the gift and the praesenti at the very time he
undertakes to make the gift;
The irrevocable transfer of the present title, dominion, and control of the
thing given to the donee, so that the donor can exercise no further act of the
dominion or control over it.”
Id. at 177-78. The evidence conclusively shows that Dan provided all the
consideration for Farish 1, and that Brenda contributed nothing, and that Farish 1
belonged to Dan both under the law of mutation and under Article 7.1 of the
Premarital Agreement. Under Article 7.1, Brenda’s name being on the deed was no
evidence of ownership. Dan’s name remained on the deed, which under Article 7.1
entitled him to receive it upon divorce, or upon Brenda’s death. App. 1, CR311. Dan
did not absolutely and irrevocably divest himself of the title, dominion and control of

the house, anecessary element of gift. Dan denied intending to give Brenda a one-half

interest in the ranch. 4RR154. The directed verdict was proper.
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The evidence showed that Stringfellow Ranch was acquired with Dan’s separate
property. 7RR403-409. Dan provided the $25,000 in earnest money, 7RR405, and
$1,273,317.72 at closing. 7RR408. The Stringfellow Ranch is a mutation of Dan’s
separate property under Article 3.2 of the Premarital Agreement. Although the deed
was taken in joint names, 7RR400, under Article 7.1 of the Premarital Agreement,
jointly-titled property is owned in proportion to the consideration furnished by each
spouse. Brenda admitted that all jointly-held real estate was acquired with Dan’s
money. SRR51. Brenda admitted that she never spent the night at Stringfellow Ranch,
and had physically been to the property “maybe three times.” SRR58. Brenda’s only
evidence of ownership was the following exchange:

Q. Did you understand that that was a gift to you as well?

A. Yes.
5 RR 37-38. Under Article 13.1 of the Premarital Agreement, a conveyance between
spouses cannot be proved orally, and must be reflected by an instrument of
conveyance or document of title signed by the transferring party. App.1, CR318.

[13

Brenda’s “understanding” does not prove gift anyway. To prove gift one must show
donative intent, delivery and acceptance. Grimsley, 632 S.W.2d at 177-78. See p. 48
below. Under Article 7.1 of the Premarital Agreement, the taking of title in both
names did not create ownership in Brenda. Brenda’s conclusory statement that she

“understood” that “that was a gift” is no evidence of any element of gift. Dan had the
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right, under Article 7.1, to receive the Stringfellow Ranch upon divorce, and upon
Brenda’s death. App. 1, CR311. Dan did not absolutely and irrevocably divest himself
of the title, dominion and control of the ranch, a necessary element of gift. Brenda
points to Scott Turner’s allocation 0f 0.97% to Brenda. Mr. Turner did not explain this
allocation other than to say that he could not clearly identify where a small portion of
the purchase price came from. 3RR150. However, he did not find evidence that
Brenda provided any part of the purchase price, and this was nothing more than a
presumption on his part, where he couldn’t identify the source, that he would allocate
half of that portion to Brenda. Turner acknowledged that this allocation was not based
on evidence but rather based on a lack of evidence. 3RR150. The documentary
evidence showed that Dan paid both the earnest money and the balance at closing
from his own accounts. 7RR405, 7RR408. The directed verdict on the Stringfellow
Ranch was proper.

The evidence showed that $786,759.10 of the money used to buy the 29 Albatross
house came from the Dan A. Hughes Co., and thus was Dan’s separate property.
7RR466. The check for the $5,000 in earnest money was not found, but Brenda
admitted that that all jointly-held real estate was acquired with Dan’s money. SRR51.
The Albatross house is a mutation of Dan’s separate property, and it is his separate
property under Article 3.2 of the Premarital Agreement. Title to the Albatross house

was taken in Dan’s and Brenda’s names. 7RR446. Under Article 7.1 of the Premarital
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Agreement, the person who paid for the property owned the property, and the taking
of title in joint names did not affect ownership. App. 1, CR311. Brenda’s evidence of
her ownership was “I told him what the deal was and all of that and he goes, that’s
going to be your house because you picked it out without me. I was like, not a
problem.” 5SRR36. The word “gift” was not mentioned and Dan had the right under
Article 7.1 to receive the Albatross house upon divorce and upon Brenda’s death.
CR311. Dan did not absolutely and irrevocably divest himself of the title, dominion
and control of the ranch, which this Court said is a necessary element of gift. Brenda
points to Scott Turner’s testimony that he was unable to determine the source of a
small portion of the purchase price which prompted him to split that portion of the
purchase price 50-50 (0.35% to Brenda). Appellant’s Brief, p. 22. However, this
allocation was not based on evidence, but rather the lack of evidence. 3RR150. Mr.
Turner testified that he found no evidence that Brenda provided any of the purchase
price. 3RR151. Independently, Brenda admitted that all jointly-held real estate was
acquired with Dan’s money. SRR51. The evidence conclusively established that Dan
provided 100% of the purchase price for the Albatross house, and thus it was his
separate property. The directed verdict on the Albatross house was proper.

The evidence showed that the surface estate in the 1,711.01 acre Charco Ranch
was acquired through two warranty deeds to Dan and Brenda, 7RR467 & 473, and

that simultaneously a mineral interest in 3,895.17 acres was acquired by a separate
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mineral deed to Dan and Brenda. 4 RR 137; 7RR479. The Dan Hughes Company paid
$50,000 earnest money, 7RR485, 487, and the $2,519,651.49 balance of the purchase
price, 7RR485, 488. Scott Turner confirmed that Dan paid 100% of the purchase
price. 3RR151, 7RR485-494. The 3,895.17 acres of mineral acreage included the
1,711.01 acres of the Charco Ranch. 4RR173. The surface and minerals were a
mutation of Dan’s separate property and were Dan’s separate property under Article
3.2 of the Premarital Agreement. The Ratification Agreement provides that Brenda
would receive the Charco Ranch upon divorce. App. 2, CR532. The parties disagreed
whether Brenda’s right to receive the Charco Ranch upon divorce included the
mineral interest associated with that acreage. Judge Bauer granted Dan a directed
verdict on the portion of the mineral interest that did not relate to the Charco Ranch,
but denied a directed verdict as to the mineral rights associated with the 1,711.01 acres
ofthe Charco Ranch. CR1133, 9 7. As noted above, all of the minerals were purchased
with Dan’s separate property. Brenda admitted that all jointly-held real estate was
acquired with Dan’s money. SCRS51. Brenda offered up the testimony of her friend
Diane Rupert as evidence of her ownership of the entirety of the mineral interest.
Without conceding that Diane Rupert’s testimony is competent evidence of gift, her
comments clearly do not embrace more minerals than whatever ranch Dan “gave” to
Brenda either on her birthday or Christmas. SRR98-99. Dan believes that the entire

3,895.17 acres of minerals were his separate property, but that is not what Judge Bauer
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ruled, and Brenda received the minerals associated with the Charco Ranch in the
Decree of Divorce. CR1163, 43.A. Dan has not appealed that ruling. The directed
verdict as to the mineral interest for acreage outside of the Charco Ranch was proper.

Danville LLC. Brenda challenges the directed verdict on Danville, LLC.

Appellant’s Brief, p. 26. Danville LLC is a company created by Dan to develop a
condominium and apartment complex on vacant land that Dan owned as his separate
property. 7RR7. Both Dan and Brenda were members of Danville LLC. 3RR57,
7RR22. The company agreement required Dan to contribute his separate property land
as his initial capital contribution, at an agreed value of $325,000.00. 3RR140,
7RR26-29. Dan conveyed the real estate as required. 3RR61-66, 7RR33, 39, 44. Dan
also contributed $7,169,000.00 cash to Danville, LLC, which came from Dan A.
Hughes Company. 3RR68, 141; 4RR81-82, 157; 7RR354. Brenda made no capital
contribution to the company. 3RR59, 5SRR57, 7RR24. Dan’s total capital contribution
amounted to $7,494,277.32. 3RR140. Under the company agreement, Dan is entitled
to receive all of his capital back before any distributions are made based on
membership. 3RR60-61, 141-42; 5RR57, 7RR112 95.02(a). Kirkby Townsend
testified that it would take decades for Danville, LLC to generate enough revenue to
pay back Dan’s capital contribution. 3RR116. Scott Turner testified that more is owed
to Dan than the value of the property, so effectively Dan owns Danville, LLC. 4RR8]1.

Dan provided 100% of the capital and Danville LLC was a mutation of Dan’s separate
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property, making it his separate property both under Texas law and under Article 3.2
of'the Premarital Agreement. See 4RR84-85. Brenda acknowledged this fact. SRR57.
Brenda offered no evidence to support her claim of separate property. On appeal, she
rests her claim entirely on the fact that she was listed as a member in the company
agreement. Appellant’s Brief, pp. 26-27. Under Article 7.1 of the Premarital
Agreement, ownership of jointly-held property is determined by which spouse
contributed to acquire it. App. 1, CR311. Dan traced his separate property into
Danville, LLC. The evidence shows that Brenda contributed nothing. Dan denied that
he intended to make a gift of an interest in the company to Brenda. 4RR157. There
was no signed instrument of conveyance from Dan to Brenda, necessary to prove an
interspousal gift under Article 13.1 of the Premarital Agreement. CR318. The trial
court correctly ruled that Danville LLC was 100% Dan’s separate property.

Brokerage Accounts. Judge Bauer granted a directed verdict on four brokerage

accounts. Scott Turner testified to tracing those accounts. 3RR154-55, 195-98. All
deposits into the brokerage accounts from outside sources came from Dan’s separate
property funds. 3RR155,195. The money in the Herndon Plant Oakley (“HPO”)
account came from the Goldman Sachs account. 3RR197. The money in the Morgan
Stanley account came from the Dan A. Hughes Company. 3RR197. Under the rule of
mutation the contents of the account were Dan’s separate property. Brenda offered no

evidence of gift. The directed verdict was proper.
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Royal Gem of Israel. Brenda bought herself a $160,000 piece of jewelry, a

necklace with 52 carats of diamonds in it. SRR75. $154,000 was transferred from
Brenda’s HPO account to Royal Gem of Israel, a diamond exchange in Israel. 4RR27;
7RR957. Brenda was not claiming that it was a gift to her. SRR75-76. All of the
money in Brenda’s HPO account came from Dan’s separate property funds. 3RR155.
The jewelry was a mutation of Dan’s separate property.

RESPONSE TO ISSUE 3: THE JURY CHARGE

The Standard of Review. Brenda complains about error in the jury charge. The

standard of review is abuse of discretion. Tex. Dept. Human Services v. E.B., 802
S.W.2d 647, 649 (Tex. 1990). Error in the charge is reversible only if it “probably
caused the rendition of an improper judgment; or probably prevented the appellant
from properly presenting the case to the court of appeals.” TRAP 44.1(a). Most of the
definitions, instructions and questions in the jury charge were out of the State Bar of
Texas Pattern Jury Charges where they applied: the instruction on “Separate and
Community Property” came from PJC 202.1; “Inception of Title” came from PJC
202.2; “Gift, Devise and Descent” came from PJC 202.3; “Tracing” came from PJC
202.4; “Property With Mixed Characterization” came from PJC 202.6; “Premarital
Agreement” came from PJC 202.7; “Value” came from PJC 203.1; Question 1 came

from PJC 202.12;'* Question 4 was not a pattern jury charge; Question 5 is a simple

'* Questions 2 and 3 were rejected by the jury and are moot.
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monetary amount; the instructions on “Actual Fraud” and Questions 6 and 7 came
from PJC 206.2 & 206.3; Question 8 and 9 on fiduciary duty came from PJC 104.2.

Question 1. In connection with Question 1, Brenda complains that the trial court
failed to properly instruct the jury on the law. Appellant’s Brief, p. 38. At trial Brenda
did not object to Question 1, and did not tender an instruction, and thus waived any
error. SRR129; TRCP 278.

Questions 4 and 5. On Questions 4 and 5, Brenda claims that it was improper to

ask the jury whether cash and assets owned by Brenda were part of the $10 million
Brenda is to receive upon divorce. If the contract is ambiguous, the question was
proper. If the contract is not ambiguous, and the jury interpreted it correctly, there is
no harm. Only if the contract is not ambiguous and the property from Dan already in
Brenda’s name is not to be considered as part of the $10 million in property and cash,
would the answer be immaterial. Brenda did not move for a directed verdict on this
ground, and she did not file a motion to disregard the jury verdict or a motion for
judgment n.o.v..

Brenda asserts that this determination is an offset that cannot be awarded because
offset was not pled. Brenda did not object to this jury question based on lack of
pleading, so error was not preserved, SRR132; Aetna Cas. & Sur. Co. v. Clark, 427
S.W.2d 649, 656 (Tex. Civ. App.--Dallas 1982, no writ). This is not really an offset

anyway; it is a question of what Brenda is entitled to receive under the Ratification
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Agreement. It is a component of Brenda’s contractual claim, not an affirmative
defense. Dan testified to certain assets as being transferred as part of the $10 million

figure. 4RR163.

Questions 6 and 7. Brenda complains on pp. 46-47 of her brief that Questions 6

and 7 were erroneously submitted because they are breach of fiduciary duty questions
even though they were labeled “Actual Fraud.” This was not Brenda’s objection at
trial, SRR133, and she cannot advance a different objection on appeal. “Complaints
and argument on appeal must correspond with the complaint made at the trial court
level.” Isaacs v. Bishop, 249 S.W.3d 100, 113 (Tex. App.—Texarkana 2008, pet.
denied) (involving objection to jury charge). Beyond that, Brenda ignores the
difference between actual fraud and breach of fiduciary duty. In the family law
context, fraud can be either actual or constructive. This Court examined the difference
between actual fraud and constructive fraud in Nagubadi v. Nagubadi, 13-02-621-CV,
*3 (Tex. App.--Corpus Christi 2005, no pet.) (mem. op.):
Fraud on the community can be committed through actual or constructive
fraud. Actual fraud requires the non-managing spouse to show that the other
spouse dishonestly and purposely intended to deprive the non-managing
spouse of the use and enjoyment of the assets of the joint community
property....Constructive fraud does not require a showing of fraudulent intent
and may be shown if a managing spouse unfairly deprives the other spouse of
the benefit of the community property.

The same distinction applies to fraud regarding the other spouse’s separate property.

See PJC 206.3, Comment. Actual fraud involves intent to deprive the other spouse of
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an interest in property. Breach of fiduciary duty involves failure to disclose,
self-dealing, and the like. Both types of fraud were submitted to the jury, and both
types of fraud were found by the jury. CR 1017-18.

Questions 8 and 9. Brenda argues that it was error to submit Questions 8 and 9 on

Brenda’s breach of fiduciary duty. Appellant’s Brief, pp. 43-46. Brenda briefs a no-
evidence issue rather than demonstrating a legal error in the instruction or question.
Brenda argues that there are only two duties between spouses, one being the duty to
pay necessaries and the other being a duty in the management of community property.
But the fiduciary duties between spouses are not limited to mishandling community
property. Smith v. Deneve, 285 S.W.3d 904, 911 (Tex. App.--Dallas 2009, no pet.)
(“[t]he marital relationship is a fiduciary one”); Solares v. Solares, 232 S.W.3d 873,
881 (Tex. App.--Dallas 2007, no pet.) (“[a] fiduciary duty exists between spouses”);
Miller v. Ludeman, 150 S.W.3d 592, 597 (Tex. App.--Austin 2004, pet. denied)
(“[h]usbands and wives generally owe a fiduciary duty to one another’); Hubbard v.
Shankle, 138 S.W.3d 474, 483 (Tex. App.--Fort Worth 2004, pet. denied) (“the
relationship between a husband and wife is ordinarily a fiduciary relationship”); Toles
v. Toles, 113 S.W.3d 899, 916 (Tex. App.--Dallas 2003, no pet.) (“[a] fiduciary duty
exists between spouses”); Buckner v. Buckner, 815 S.W.2d 877, 880 (Tex.
App.--Tyler 1991, no writ) (“[1]t has long been recognized in Texas that a confidential

relationship does exist between a husband and his wife”). In Daniel v. Daniel, 779 S.

40



W.2d 110, 115 (Tex. App.--Houston [1st Dist.] 1989, no writ), the court said:
“Because of the confidential relationship between a husband and a wife, courts have
imposed the same duties of good faith and fair dealing on spouses as required of
partners and other fiduciaries.” In Bohn v. Bohn, 455 S.W.2d 401, 406 (Tex. Civ.
App.--Houston [1Ist Dist.] 1970, writ dism’d), the court said “[t]hat a confidential
relationship exists between husband and wife has been recognized in Texas.”

The courts have explained what the fiduciary duty between spouses entails. In 12z0
V. 12z0, No. 3-09-00395-CV, *7 (Tex. App.--Austin 2010, pet. denied), the Court said:
“The fiduciary duty between spouses extends to a duty to disclose material
information in business transactions”. In Buckner v. Buckner, 815 S.W.2d 877, 880
(Tex. App.--Tyler 1991, no writ), the court said: “The husband must disclose the
material facts within his knowledge and the legal consequences flowing from them to
his wife.” In Bohn, 455 S.W.2d at 406, the court said, in connection with an
interspousal gift of separate property, that the spouse who received the property had
the burden of “affirmatively showing that he acted in good faith, and that the gift was
voluntarily and understandingly made.” The jury instruction on fiduciary duties, taken
from PJC 104.2, correctly stated the law.

RESPONSE TO ISSUE 4: THE JURY’S VERDICT

Brenda’s Challenges. Brenda did not file a motion for new trial, so she cannot

challenge the factual sufficiency or great weight and preponderance of the evidence,
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nor can she complain about the excessiveness of damages. TRCP 324(b)(2), (3) & (4).
In Issue No. 4, Brenda challenges the legal sufficiency of the evidence to support the
jury’s findings that the listed assets are Dan’s separate property. Appellant’s Brief, pp.
50-64. To win her legal sufficiency challenge, Brenda must show: (a) a complete
absence of a vital fact; (b) that the court is barred by rules of law or of evidence from
giving weight to the only evidence offered to prove a vital fact; (c) that the evidence
offered to prove a vital fact is no more than a mere scintilla; or (d) that the evidence
conclusively establishes the opposite of the vital fact. City of Keller v. Wilson, 168
S.W.3d 802, 819 (Tex. 2005). Evidence of a vital fact amounts to no more than a
scintilla when it is “so weak as to do no more than create a mere surmise or suspicion
of the existence of a fact in issue.” Seideneck v. Cal Bayreuther Assoc., 451 S.W. 2d
752,755 (Tex. 1970). The test for the no evidence/scintilla rule is that, if reasonable
minds cannot differ from the conclusion, then the evidence offered to support a vital
fact lacks probative force, and it will be held to be the legal equivalent of no evidence.
Kindred v. Con/Chem, Inc., 650 S.W.2d 61, 63 (Tex. 1983). In a legal insufficiency
review, the appellate court can consider only the evidence and inferences which
support the challenged jury finding, and must disregard all contrary evidence and
inferences. Davis v. City of San Antonio, 752 S.W.2d 518, 522 (Tex. 1988).
Appellant’s Brief repeatedly violates this standard of review. If the proper standard

of appellate review is applied, Brenda’s legal sufficiency challenges dissipate.
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No Community Property Presumption. Ordinarily, property possessed by either

spouse during or on dissolution of marriage is presumed to be community property.
Tex.Fam.Code §3.003(a). However, in their Premarital Agreement the parties agreed
that no community property would arise. App. 1, CR303, 307, Stipulation 8 & Art.
3.5. So the jury had to determine whether an asset was 100% Dan’s separate property,
100% Brenda’s separate property, or partly the separate property of each. Jury
Charge, App. 6, CR1015-16. There being no default presumption of community
property, Dan and Brenda each had the burden to prove his/her claim of separate
property on clear and convincing evidence. See Tex.Fam.Code §3.003(b) (“[t]he
degree of proof necessary to establish that property is separate property is clear and
convincing evidence”).

Mutations of Dan’s Separate Property. Dan proved his separate property claims

by showing that the assets in question were acquired using his separate property.
Under the Premarital Agreement, App. 1, CR305 93.2.2, and under Texas law, a
spouse’s separate property maintains its separate character despite changes in form.
Norrisv. Vaughan, 260 S.W.2d 676, 679 (1953) (“so long as separate property can be
definitely traced and identified it remains separate property regardless of the fact that
the separate property may undergo ‘mutations and changes). This Pattern Jury
Charge instruction was included without objection in the jury charge. App. 6,

CR1013.
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The Real Estate. The jury found that three pieces of real estate were 100% Dan’s

separate property: the Trail Creek Ranch; the Avondale, Colorado condominium; and
115 Dickerson Road. CR1015-16. The evidence showed that Dan’s separate property
funds were used to purchase the Trail Creek Ranch in Montana. 7RR361-68. The
evidence also showed that Dan’s separate property funds were used to purchase the
Avondale, Colorado condominium, 3RR163-68, and the Dickerson Road property,
7RR496-503. Brenda admitted that all the jointly-held real estate was acquired with
Dan’s money. SRR51. Article 7.1 of the Premarital Agreement provides that if Dan
pays for real property, it is his separate property even if Brenda was named in the
deed. App. 1, CR311. Considering the forensic evidence and Brenda’s admission that
Dan paid for all jointly-held real estate, there is more than a scintilla of evidence that
these three properties were 100% Dan’s separate property. The jury found Brenda’s
interest in the house on Marion Drive in Rockport to be 50% the separate property of
Dan and Brenda. CR1016 413. Brenda testified that she purchased a house for her
sister, Wanda. SRR71. She claimed she gave a partial interest to her sister. SRR71-72.
Brenda did not testify where the money came from to buy the house. Scott Turner did
not trace the funds used for the purchase. Brenda had no source of funds during
marriage except from Dan. In the absence of proof as to which funds were used to
purchase the property, it was within jury’s prerogative to find that each spouse owned

the house 50-50.
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The Land Funds. Five of the JM Texas Land Funds were found to be 100% Dan’s

separate property. App. 6, CR1015. The jury found Fund No. 4 to be 70% Dan’s
separate property and 30% Brenda’s separate property.'> Brenda argues that Funds 1,
2,3,4, 6 and 7 are at a minimum 50% Brenda’s separate property. Appellant’s Brief,
pp. 57-59. The Land Funds were partnerships held in joint names. 3RR153. Dan’s
separate property was used to acquire: all of Fund #1 (3RR182, 185-86; 7TRR535-36);
all of Fund #2 (3RR182, 186-88; 7RR541-44); all of Fund #3, (3RR182, 188-89;
7RR549); 70% of Fund #4 (3RR182-83, 1891f.; 7RR555); all of Fund #6 (3RR183-84,
191-92; 7RR560); and all of Fund #7 (3RR184, 192; 7RR568). Dan testified that he
took ownership in joint names to create a right of survivorship effective upon death.
4RR158. Brenda admitted that she put no money in the Texas Land Funds. SRR57.
Brenda offered no testimony of gift nor is there a document of transfer signed by Dan.
Under Article 7.1 of the Premarital Agreement, and under the Texas law of mutations,
where Dan paid for the investment with his separate funds, he owned it as his separate
property. The jury’s verdict is supported by more than a scintilla of evidence. To the
extent Brenda claims ownership by gift, she is making an as-a-matter-of-law claim
that also fails. See p. 49 below.

Receivable from Kel-Lee Properties, LL.C. Brenda challenges the jury finding that

" Scott Turner testified that some of the funds invested in Fund #4 came from the joint
account, resulting in an allocation of 30% to Brenda. 3RR183. That allocation was adopted by
the jury.
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the $1,868,164.00 receivable from Kel-Lee Properties, LLC is 50% Dan’s separate
property. Appellant’s Brief, pp. 59-60. Scott Turner testified to the properties owned
by Kel-Lee Properties that were acquired with money originating with Dan. 3RR214-
18. Brenda admitted as much. SRR30. Ultimately Brenda’s only source for the money
she put into Kel-Lee Properties was Dan’s separate property. There is more than a
scintilla of evidence that Dan owned half of the receivable as his separate property.

Prosperity Bank Account. On p. 61 of her brief, Brenda attacks the jury’s finding

that the funds in her Prosperity Bank account are 50% Dan’s separate property. The
evidence set out above in the Statement of Facts shows that funds flowed into this
account from the joint #9557 account, where they were owned 50-50 by the parties.
This is more than a scintilla of evidence to support the jury’s verdict. Brenda’s sole
support for her contention on appeal is that Dan judicially admitted that all funds
deposited into her Prosperity Bank account were a gift to Brenda. She is referring to
Dan’s testimony regarding transfers from the joint account to Brenda’s Prosperity
Bank account, where he says: “Well, it’s ok with me as her gift. I didn’t give it to
her.” 4RR207. The two comments are inconsistent, suggesting a garbled
communication. Regardless, nothing Dan said was a judicial admission. “A party’s
testimonial declarations which are contrary to his position are quasi-admissions. They
are merely some evidence, and they are not conclusive upon the admitter.” Mendoza

v. Fid. & Guar. Ins. Underwriters, Inc., 606 S.W.2d 692, 694 (Tex. 1980). In legal
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sufficiency review of a jury’s finding, a quasi-admission contrary to the verdict must
be ignored.

The Note from 3138 North Airport Road. On page 62 of her brief, Brenda attacks

the jury finding that the note from the sale of 3138 North Airport Road is 50% Dan’s
separate property, and claims the note to be 100% her separate property. The evidence
shows that the money used to buy land in Kel-Lee Properties was from Dan’s separate
property. 3RR214-18, SRR30. When the funds passed through the joint account
#9557, they became half the separate property of each spouse. Tracing showed that
Dan’s funds flowed through the joint account to Brenda’s Prosperity Bank account
and were then used to buy this land, which mutated into the promissory note when the
land was sold. There is more than a scintilla of evidence to support the jury’s verdict
that Dan owns half of this note. Brenda invokes the same judicial admission argument.
Dan’s statement was not a judicial admission, Mendoza, 606 S.W.2d at 694, and must

be ignored in legal sufficiency review.

The Dog & Bee, LLC. On page 63 of her brief, Brenda attacks the jury finding
that The Dog & Bee are 50% Dan’s separate property. Brenda cites evidence that
Dan’s separate property money passed through the joint account and was used to fund
The Dog & Bee. 4RR85-88. That evidence itself is more than a scintilla sufficient to
support the jury’s verdict. Brenda’s sole basis to attack the finding is Dan’s supposed

judicial admission: “Well, it’s ok with me as her gift. I didn’t give it to her.” Dan’s
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statement, which is internally conflicting, was at most a quasi-admission that is not
conclusive. Mendoza, 606 S.W.2d at 694. It must be ignored in legal sufficiency
review.

Brenda’s Claim of Gift. It was Brenda’s position at trial that she was entitled to

everything stated in the Ratification Agreement, plus everything that the jury found
was a gift to her. SRR47. Brenda testified that she didn’t realize that gifts might add
on to the contractual benefit until she met her divorce lawyers. SRR48.

Brenda had the court submit her claim that nineteen different assets were gifted
by Dan to her. App. 6, CR1016. She admitted that she had no documents signed by
Dan saying that he was giving her an interest in anything. SRR48. She was aware that
the Premarital Agreement said that merely taking title in joint names is no indication
of gift. SRR48-51. Dan testified he did not intend a gift when he deposited money in
the Charco Ranch, Trail Creek or joint bank accounts. 4RR158. Brenda admitted that
Dan was the person who paid for the purchase price of the jointly-held real estate.
S5RR51. Brenda admitted that she did not have an instrument of conveyance or
document of title expressly conveying any jointly-held assets from Dan to Brenda.
5RR53. All claims of gift were rejected by the Jury except for items 15, 16 and 17.
App. 6, CR1015-16. On appeal, Brenda does not challenge the failure of the jury to
find gifts to her, a contention for which she had the burden of proof by clear and

convincing evidence. App. 6, CR1015; Tex.Fam.Code §3.003(a); see Grimsley v.
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Grimsley, 632 S.W.2d 174, 177 (Tex. App.—Corpus Christi 1982, no writ) (“[o]ne who
is claiming the gift has the burden of proof”). The First Court of Appeals, in Gomer
v. Davis, 419 S.W.3d 470, 476 (Tex. App.—Houston [1* Dist.] 2013, no pet.)
(affirming a directed verdict rejecting a claim of gift) summarized the law of gift in
these terms:

A gift is a voluntary transfer of property to another made gratuitously and
without consideration. . . . To establish the existence of a valid inter vivos gift,
the plaintiff must show (1) that the donor intended to make a gift; (2) delivery
of the property; and (3) acceptance of the property by the donee. . . . The
plaintiff establishes the requisite donative intent by, among other things,
“evidence that the donor intended an immediate and unconditional divestiture
of his or her ownership interests and an immediate and unconditional vesting
of such interests in the donee.” . . . ; Troxel v. Bishop, 201 S.W.3d 290, 297
(Tex. App.--Dallas 2006, no pet.) (“[T]o be a gift in praesenti [at the present
time], the donor must, at the time he makes it, intend an immediate divestiture
of the rights of ownership out of himself and a consequent immediate vesting
of such rights in the donee.”). Until the donor has absolutely and irrevocably
divested herself of the title, dominion, and control of the subject of the gift,
she has the power to revoke the gift. . . . The donee does not have ownership
of the subject of the gift until complete ownership has been transferred from
the donor to the donee. . . . [some citations omitted.]

Brenda had the burden to prove gift to her. “When a party attacks the legal sufficiency
of an adverse finding on an issue on which she has the burden of proof, she must
demonstrate on appeal that the evidence establishes, as a matter of law, all vital facts
in support of the issue... In reviewing a matter of law challenge, the reviewing court
must first examine the record for evidence that supports the finding, while ignoring

all evidence to the contrary... If there is no evidence to support the finding, the
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reviewing court will then examine the entire record to determine if the contrary
proposition is established as a matter of law... The point of error should be sustained
only if the contrary proposition is conclusively established.” Dow Chem. Co. v.
Francis, 46 S.W.3d 237, 241 (Tex. 2001). Dan offered evidence that supports the
jury’s finding of no gift. Dan denied that he intended to give Brenda one-half of: Trail
Creek Ranch, 4RR154; the Village Walk condominium, 4RR154,180; or the Rockport
house, 4RR154. Dan testified that his motive in taking title jointly to properties was
to create a right of survivorship under Article 7.1 of the Premarital Agreement, not to
make a gift in praesenti. 4RR158. Brenda did not offer conclusive proof of gift.
Instead, she offered only her conclusory assertions of gift and the vague comments of
her friend Diane Rupert. The fact that property was titled in joint names is, by
agreement of the parties, no evidence of gift. Premarital Agreement 7.1, App. 1;
CR311.
Brenda testified that Dan gave her the Trail Creek Ranch in Montana “for my

birthday.” 5SRR34. Brenda explained:

We were sitting out in the field looking back. It’s a beautiful place and I

said — no, he said, What are we going to do with this? I said, Well, I said

you could always give it to me for my birthday and he said, Your birthday

is not for six months.'® I said, I can remember that you gave me this for my

birthday and you don’t have to buy me anything on my birthday and he
said, Happy Birthday.

' Brenda’s birthday was June 14, 1958. 5RR54.
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5RR34-35. Brenda testified that this supposed conversation occurred after the land
had been purchased. SRR54. The alleged gift would therefore constitute a parol gift
of land, prohibited by Articles 12.1.3 and 13.1 of the Premarital Agreement, App. 2,
CR318. Nor does it meet the legal requirements of a parol gift of land. As stated in
Thompson v. Dart, 746 S.W.2d 821, 825 (Tex. App.—San Antonio 1988, no writ):

There are three requisites to uphold a parol gift of realty in equity: (1) a gift

in praesenti, (2) possession under the gift by the donee with the donor’s

consent, and (3) permanent and valuable improvements made on the

property by the donee with the donor’s knowledge or consent or, without

improvements, the existence of such facts as would make it a fraud upon

the donee not to enforce the gift.

... [T]o be a gift in praesenti, the donor must, at the time he makes it, intend

an immediate divestiture of the rights of ownership out of himself and a

consequent immediate vesting of such rights in the donee.
Brenda’s friend, Diane Rupert, testified by deposition that Dan said “he bought her
a ranch in Montana because she had horses also in Montana....” SRR98. She said it
could have been for her birthday or a Christmas gift. SRR98. Record title to this ranch
was in joint names, and under Article 7.1 of the Premarital Agreement joint ownership
is no evidence of ownership, which is determined by who pays for the property.
Regardless of what Diane Rupert says Dan said, under Article 12.1.3 of the Premarital
Agreement, there can be no gift to Brenda of real estate except by deed transferring

the property by name to Brenda. App. 1, CR318. None of this is conclusive evidence

of gift.
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Property to Be Counted in the $10 Million. Brenda attacks the jury’s answer to

Questions 4 and 5. Appellant’s Brief, pp. 64-66. Question 4 asked whether the value
of property in Brenda’s name is included in “cash or property having a value of Ten
Million Dollars ($10,000,000) as of the date of the dissolution of the marriage.”
Ratification Agreement, App. 2, CR532, 4 II1.B.4; 4RR91. The court ruled that the
Charco Ranch and the homestead are not part of that $10 million. 4RR92. However,
other properties owned by Brenda at the time of divorce could be considered. 4RR93.
Scott Turner calculated that to be $2,064,583 in real estate, $952,586.01 in cash and
investments, and $525,042.90 in equipment, as well as the $1,868,164 loan from Kel-
Lee Properties (the jury would need to choose between the Kel-Lee Properties real
estate or the loan, to avoid double-counting). 4RR95-97; 7RR820; App. 9, 7RR959;
8RR3. In Question 5 the jury answered $1,536,053.85. CR1017. There is more than
ascintilla of evidence to support the jury’s verdict. The jury found that Brenda owned:
30% of JM Texas Land Fund No. 4; 50% of FNB Account no. 9557; 50% of Brenda’s
interest in Kel-Lee Properties, LLC; 50% of the note receivable from Kel-Lee
Properties, LLC; 50% of Marion Drive; 50% of her Prosperity Bank account; 50% of
the note receivable from the sale of the house on Airport Road; and 50% of Dog &
Bee, LLC. CR1015-16. None of these properties were gifts to Brenda. CR1015-16.

The Jury’s Actual Fraud Finding. In Question No. 6, the jury found that Brenda

committed actual fraud against Dan’s separate property. CR1017. The instructions and
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questions were adapted from Pattern Jury Charges PJC 206.1 and 206.3. The
instructions recognize a relationship of confidence and trust between spouses, that
requires utmost good faith and frankness. Actual fraud occurs when a spouse transfers
or expends separate property of the other spouse for the primary purpose of depriving
the other spouse of the use and enjoyment of the property. PJC 206.3. The jury had
ample basis to find that Brenda committed actual fraud with Dan’s separate property.
Brenda testified that she believed that, when she moved money from the joint account
to her sole account, she became the 100% owner of that money. SRR64-66. Brenda
helped herself to astonishing amounts of Dan’s separate property. Her transfers in
2008 were described on p. 13 above. In 2012 through 2014, Brenda wrote herself a
$100,000.00 check on May 6, 2012 and put it in her Prosperity Bank account.
3RR206. She followed this pattern with checks for $50,000.00, $150,000.00,
$50,000.00, $50,000.00, $50,000.00, $50,000.00, $150,000.00, $50,000.00,
$200,000.00, $100,000.00, $50,000.00, $150,000.00, $125,000.00, $150,000.00,
$100,000.00, $50,000.00, $50,000.00, $100,000.00, $50,000.00, $75,000.00,
$50,000.00, $50,000.00, $100,000.00, $50,000.00, $50,000.00, $75,000.00,
$50,000.00, $50,000.00, $80,000.00, $100,000.00, $50,000.00, $150,000.00,
$50,000.00, $50,000.00, $50,000.00, $150,000.00, and $50,000.00. 3RR206-211. As
Scott Turner aptly noted: “Money went out of Dan Hughes’ account into the joint

account and then it went away.” 3RR183. Some of these checks said “Dog & Bee” on
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them, but recall that, unknown to Dan, Brenda was the sole owner of the Dog & Bee
entity structure, and the land for the Dog & Bee was inside Kel-Lee Properties, owned
by Brenda and her daughter. In this appeal, Brenda is asking this Court to rule that she
owns 100% of the Dog & Bee as her separate property. Appellant’s Brief, p. 63. And
to the extent this money flowed into Kel-Lee Properties to purchase real estate,
creating a $1,868,164.00 note payable to Brenda on the company’s tax return, Brenda
is asking this Court to rule as a matter of law that the $1,868,164.00 debt is 100% her
separate property. In essence Brenda is asking this Court to help her complete the
fraud.

It is evident that Brenda transferred Dan’s funds from joint account #9557 to her
Prosperity Bank account, and from there used it to fund entities or buy properties in
her name alone, or in the name of her and her daughter or her and her sister. 4RR68.
Considering only the period from May 1, 2008 to August 31, 2015, $19,014,574.82
of Dan’s separate property flowed into account #9557, of which $9,293,742.80 was
expended for Dan and Brenda’s joint benefit, and the remaining $10,162,085.72 were
transferred to Brenda’s accounts or were spent for her benefit. 4RR40-41. Dan told
Scott Turner that he didn’t intend for that money to become Brenda’s separate
property at that time, and that her share of it would be included in the $10 million in
property and cash under the Ratification Agreement. 4RR71-72. The jury could have

concluded, on the evidence, that Brenda lied to Dan about using his money to buy
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properties in his name or their name, or at the very least that Brenda failed to inform
Dan that she was using his money to buy assets in her name, in the name of her and
her daughter, and in the name of her and her sister. The Statement of Facts in this
Brief details more evidence that the jury could have believed was actual fraud.
Regarding the amount of compensation determined by the jury, even if you give
Brenda the benefit of the doubt, and treat half of the money passing through the joint
account as her separate property, Scott Turner testified to a fraud claim of
$7,618,081.86. 4RR98, 8RR3. In answer to Question No. 7, the jury awarded
compensation for actual fraud at $2,393,206.90. CR1018. Brenda did not file a motion
for new trial, and she is precluded from complaining about the excessiveness of
damages. TRCP 324(b)(4). Apart from that, the amount of compensation found by the
jury is well within the bounds of the evidence presented. Gulf States Utilities Co. v.
Low, 79 S.W.3d 561, 566 (Tex. 2002) (“In determining damages, the jury has

discretion to award damages within the range of evidence presented at trial”).

The Breach of Fiduciary Duty Finding. In response to Question No. 8, the jury
found that Brenda breached her fiduciary duty to Dan. CR1019. The evidence outlined
above is more that a scintilla of evidence of breach of fiduciary duty. The jury
awarded a recovery to Dan’s separate estate of $2,393,206.90. CR1019. This is the
same compensation the jury set for Brenda’s actual fraud. CR 1018. Dan recovered

this amount only once, not twice, in the judgment. Brenda did not file a motion for
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new trial, and she is precluded from complaining about the excessiveness of damages.
TRCP 324(b)(4). Even so, there is substantial evidence that Brenda’s breach of
fiduciary duty injured Dan in excess of the amount found by the jury. See the
argument under Actual Fraud, and the Statement of Facts generally.

BRENDA’S PRAYER FOR RELIEF

Brenda prayed for reversal and rendition on eight issues. Appellant’s Brief, pp. 71-
72.

The first request is for rendition of judgment that the property characterized by the
jury as gifts in Question 1 are her separate property. The jury rejected Brenda’s claim
of gift on all but three of the assets listed in Question 1. App. 6, CR1016. These three
assets were awarded 100% to Brenda. CR1164-65.

Brenda’s second request is for rendition of judgment that the family home in
Beeville 1s her separate property. That issue was not submitted to the jury, see
CR1015-16, and the issue is moot because the home in Beeville was awarded to
Brenda in the Decree of Divorce, CR1164, subject to a life estate that Brenda
stipulated Dan could have. 4RR190-96.

Brenda’s third request is for rendition of judgment that the Charco Ranch is
Brenda’s separate property. That issue was not submitted to the jury, and the issue is
moot because the Charco Ranch was awarded to Brenda in the Decree of Divorce.

CR1163.
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Brenda’s fourth request is that the Royal Gem of Israel diamond necklace is
Brenda’s separate property. But Brenda bought that item herself, and did not contend
that is was a gift to her. The evidence conclusively showed that the funds to buy the
necklace came from Dan’s separate property funds.

Brenda’s fifth request is for rendition of judgment that Brenda did not owe or
breach a fiduciary duty to Dan. The law is clear that Brenda owed Dan a fiduciary
duty in her handling of his separate property. See pp. 40-41 above. Reversal and
rendition would be appropriate only if there was not more than a scintilla of evidence
that she breached her fiduciary duty to Dan. There was more than a scintilla of
evidence that Brenda breached that fiduciary duty. Her request for reversal and
rendition should be denied.

Brenda’s sixth request is for rendition of judgment that Brenda did not commit
actual fraud. Reversal and rendition would be appropriate only if there was not more
than a scintilla of evidence that she committed fraud. There was substantial evidence
that Brenda committed actual fraud. Her request for reversal and rendition should be
denied.

Brenda’s seventh request for rendition of judgment is that cash and assets in
Brenda’s name at the time of divorce as a matter of law cannot be counted as part of
the $10,000,000 in cash and assets she is to receive in the divorce. The jury found that

some but not all of the property in Brenda’s name was part of the $10 million in cash
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and assets she is to receive upon divorce, and there is more than a scintilla of evidence
to support the jury’s finding.

Brenda’s eighth request is for this Court to render judgment that Paragraph I11.B.5
of the Ratification Agreement amends Paragraph 7.1 of the Premarital Agreement.
There is no connection drawn between the requested ruling and a disposition of the
case on appeal, but the fact remains that the evidence shows that Dan’s separate
property funds were used to acquire the ranches and other assets in question and
Brenda failed to conclusively prove that these assets were gifted by Dan to her.
Brenda’s request for reversal and rendition should be denied.

PRAYER

Appellee, Dan A. Hughes, prays that the trial court’s judgment be affirmed, and
that he recover costs and all other relief to which he is entitled. Dan A. Hughes pray
for relief generally.
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Premarital Agreement

The parties to this Premarital Agreement are Dan A. Hughes, a single man of Beeville, Bee
County, Texas, and Brenda Wehmeyer Cortissoz, a single woman residing at 891 Bendel Ranch
Road; Canyon Lake, Comal County, Texas.

Statement of the Law Related to Marriages, Property and Agreenients

So that both parties can confirm and verify that they are aware of the Iegal consequemes of
their agreement, the parties provide a summary of Texas law related to marriages, property and
agreements. The parties have separate counsel and shall not rely on this brief summary. The
property rights of spouses domiciled in Texas are governed by the Texas community property
system. Under this system, Texas law generally determines whether property acquired either before
or during martiage is characterized as community or separate property [see TEXAS FAMILY LAW
PRACTICE ANDPROCEDURE, Task BS, Characterizing Property of Parties). The rulesregarding
the characterization of property will govern unless the parties agree, by prenuptial or postnuptial
contract, to alter the character of their marital property.

Unless the parties provide otherwise, a spouse's separate property consists of property, both
real and personal, that (1) the sponseownedorc ed before martiage, (2) the spouse aftet
marriage by gift, devise, or descent [ Tex. Const, Art, 16 § 15 ; Fam, C. § 3 001(1)(FamC
Annotations), (Fam.C; Annotations)], and (3) anything the spouse recovered for personal i ug

that he or she sustained during marriage, except any recovery for loss of earning capacity

marriage [ Fam, C, § 3. 001(3) ] Separate property also normally includes property that was

purchased with separate funds [Hilley v, Hilley, 161 Tex. 569, 342 8.W.2d 565, 567 (1961)] or that __

is otherwise traceable to separate property [see Norrig v, Vaughan, 152 Tex. 491 260 8.W.2d 676,
679-680 (1953)). If one spouse makes a gift of property to the other, that gift is resumed to include
all the income or property that might arise from that gift of property { Tex. Const. Art. 16 §15 ;Fam.,
C. §3.005 ]. Community property consists of the property, other than separate property, acqmredby
either spouse during marriage [ Fam. C. § 3.002(b) (Fam.C. Annotations) ], including whatever is
eamed from the labor and effort of either spouse [Lee v. Lee, 112 Tex. 392, 247 S.W, 828, 832
(1923)]. Also included in community properiy are the rent, revenues, and income fiom separate
property [Amold v. Leonard, 114 Tex. 535, 273 S.W. 799, 803, 805 (1925)].

Prospective spouses may by agreement achieve a different characterization of their property
than that provided by the commumity property system, One result of o partition or exchange under
an antenuptial agreement is that property that would otherwise have been characterized as
community property will be characterized as separate property [see Tex, Const. Art. 16 § 15 ; Fam.
C. § 4.102[Fam.C. Annotations] ; but see Bradley v. Bradley, 725 8.W.2d 503, 504 (Tex. App
Corpus Christi 1987, no wnt)—premqrﬂal agreement did not in itself operate to partition and
exchange communigzproperw Interests inspouses' income from personal eﬁfrfs butrarheritmereb:
contemplated partition and exchange of community p mﬂerzy interests af some future time]. In
addition, whereas income from separate property is gene characterized as community property,
by agreement the parties may provide that the income of scpa::ate property will retain its separate

_ character and will be the separate property of the spouse owning the underlying separate property -

: [see Tex. Const, Art, 16 § 15 Fam. C. § 4.103 (Fam.C, Annotations)]. However, lfaprenuptlal
agreement provides that the income or increases in separate property shall remain the separate

property of the owner spouse, the community estate may be entitled to reimbursement if the owrier .

spouse expends effort managing his or her separate propetty [see Pearce v, Pearce, 824 S W24 195
197, 200 (Tex. App.--El Paso 1992, den.}--involving postnuptxal agreement].
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The spouses may also agree between themselves to rebut the presumption that income from donated -
property is the separate property of the donee spouse [see Fam. C. § 3.005 ]. The parties may provide
that if one spouse makes a gift of property to the other, the gift does not include all the income or
property that might arise from that gift of property [see Tex. Const. Art. 16:§ 15 ]. Such a provision
may cause the inclusion in the donor's gross estate of the value of the gift for federal estate tax
purposes. Section 2036(a) of the Internal Revenue Code provides that the value of the gross estate
includes the value of all property that the decedent has transferred, except in case of a bona fide sale
for an adequate and full consideration, under which he or she retains for life the right to the income
from the property.

Prospective spouses may further agree in writing that all or part of their community property may
become the property of the surviving spouse on the death of the other spouse [see Tex Const, Art.
16 § 15 ; Prob. C. § 46(b) ]. Previously, if spouses wanted to create a tight of survivorship in
community property, they would have to partition the community property by written agreement
before a joint tenancy with a right of survivorship could be created [see. Maples v. Nimitz, 615
S.W.2d 690, 695 (Tex. 1981)]. ‘

Both the Texas Constitution and the Family Code now authorize prospective spouses to enter into
an antenuptial agreement concerning their property rights, both as to property they currently own and
as to property, including earnings, that they may acquire after marriage. An antenuptial agreement,
or premarital agreement, i3 an agreement between prospective spouses meade in contemplation of
marriage and to be effective on marriage [ Fam. C. § 4.001(1) . Property is an interest, present or
future, legal or equitable, vested or contingent, in real or personal property, including income and
eamings { Fam. C. § 4.001(2) (Fam.C. Annotations)]. The prospective spouses are not limited to
contracting with regard to already-acquired property, but may also enter into agreements altering the
character of their future community property. They are also no longer required to divide property
equally or to exchange equal amounts, but are permiitted to effect an unequal partition or exchange
[see Tex. Const. Art. 16 § 15 —amended Nov. 4, 1980; Fam, C. § 4.003 (Fam.C. Annotations) ].

The Texas Constitution now provides that persons who are married or who are about to marry may,
by written agreement, do the following: (1) partition between themselves all or part of their property
then existing or to be acquired; and (2) exchange between themselves one person's community
interest in any property for the other person’s community interest in other community property then
existing or to be acquired [Tex. Const. Art. 16 § 15 ; see, e.g,, Winger v, Pianka, 831 S.W.2d 853,
858 (Tex. App.—Austin 1992, den.)-~amended constitution permits persons about to marry to
partition or exchange between themselves salartes and earnings to be acquired by them during their
fiture marriage as separate property; Dokmanovic v. Schwarz, 880 S.W.2d 272, 272-276 (Tex. App.-
-Houston [14th Dist.] 1994, no writ)--antenuptial agreement was valid exchange of community
interests in income from earnings to be acquired in future, and language indicating intent to
recharacterize income in future did not render agreement unenforceable]. When a partition or
€x occurs, the portion or interest set aside o each spouse or future spouse becomes part of
his or her separate property and estate [Tex. Const. Art. 16 § 15 ; Fam. C. § 4,102 (Fam.C.
Annotations)]. )

In addition, the spouses may from time to time agree between themselves that the income or property
from all or part of cither party’s existing or future separate property will be the owner-spouse's
separate property [ Tex. Const. Art. 16 § 15 ; Fam, C. § 4,103 (Fam.C. Annotations)]. However, one
court of appeals has taken the position that this right to determine the character of income or property
arising from separate property applies only to actual spouses. Thus, that court would not enforce any
premarital agreement to the extent that it attempts to characterize income or other property acquired

during the marriage as separate property. The court argued that the constitutional provision
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validating the partition and exchange of property "then existing or to be acquired” applies to "persons
about to marry and spouses,” but the provision validating written agreements concéming income or
erty derived from separate property applies only to spouses [Fanning v. Fauning, 828 S.W.2d
135, 141-142 (Tex. App.—~Waco 1992), aff'd in part, rev'd in part on other grounds per curiam, 847
S.W.2d 225 (Tex, 1993)]. Thus, the Texas Constitution makes a distinction between agreements
to partition or exchange, which may be accomplished both by persons about to marry and by spouses,
and agreements recharacterizing the income or property from all or part of the separate propetty of
either party, which may be accomplished only by spouses and not by persons about to marry [see
';‘ig:l.' Const. Art. 16 § 15]. Accordingly, parties should consider ratifying any Prenuptual Agreement
marriage.

The Texas Family Code further provides that parties to an antenuptial agreement may contract with
respect to [ Fam. C. § 4.003(a) I:

1. The modification or elimination of spousal support.
2. The making of a will, trust, or other arrangement to
carry out the provisions of the agreement.
3, The ownership rights in and disposition of the death benefits
from a life insurance policy.
4. The choice of law governing the consiruction of the agreement.
5. Any other matter, inchading their personal rights and obligations,
not in violation of public policy or a statute imposing a criminal penalty.

The provisions of an antenuptial agreement may not adversely affect the right of a child o support
[ Bam. C. § 4,003(b) (Fam.C, Annotations)].

There is some uncertainty as to what law governs a premarital property agreement when the law has
changed between the date the contract was formed and the date enforcement is sought [compare
Sadler v. Sadler, 769 8. W.2d 886, 886-887 (Tex. 1989)--per curiam, validity and enforceability of
premarital agreement are determined by law in effect at time divorce decree was signed; Chiles v,
Chiles, 779 8.W.2d 127, 129 (Tex. App.--Houston [14th Dist.] 1989, den.); Grossman v, Grogsman,
799 8.W.2d 511, 513 (Tex. App.~Corpus Christi 1990, no writ) with Beck v. Beck, 814 5.W.2d 745,
749 (Tex. 1991)--1980 amendment to Tex. Const. Art. 16 § 15 authorized future premarital
agreements and validated all premarital agreements entered into before 1980 pursuant to Fam. C. §
5.41 (vow codified as Fam. C, §§ 4.002, 4,003 (Fam.C. Annotations), 4.106 )].

It appears that prospective spouses may affect the way their property will be divided in the event
their marriage terminates in divorce if, by antenuptial agreement, they provide that all their property
will be held as separate rather than community property. In dividing the property of a divorcing
couple, Texas courts draw a clear line between the separate and the community property of the
spouses. The community property is divided between the two parties in a manner that the court
deems just and right [ Fam. C, §§ 7.001 (Fam.C. Annotations), 7.002 (Fam.C. Annotations)]. The
separate property of each spouse remains the owner-spouse's and may not be awarded to the other
spouse [Cameron v, Cameron, 641 S.W.2d 210, 213 (Tex. 1982)]. For example, an antenuptial
agreement in which the prospective spouses ‘i:rovided for the division of property on divorce was
enforced in Huff v. Huff; a case in which the divorcing couple's prenuptial agreement provided that
each party would retain and manage all of his or her own property and earnings as each party's
separate property and that neither party would have community property rights. On appeal, the court
held that the trial court did not abuse its discretion in enforcing this agreement when it divided the
parties' property [Huff v. Huff, 554 S.W.2d 841, 842-844 (Civ. App.~-Waco 1977, dis.)].

hue
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By contrast, a provision whereby the parties agree as to the division of their community property may
be unenforceable, Such a provision may conflict with two public policies. One is the policy implicit
in Family Code Sections 7,001 [(Fam.C. Annotations) and 7.002 (Fam.C. Annotations)], which
empowers a court to divide divorcing parties' property in a manner that the court deems just and
right. The other is the policy of the law to encourage the continuation of a marriage and to lend no
inducements to its discontinuance. Any agreement construed as a contract between the parties to
separate in the fisture is contrary to public policy and void [Myles v, Arnold, 162 §.W.2d 442, 445
(Civ. App.—El Paso 1942, ref)].

Parties may wish to provide either that temporary alimony will not be paid or that ong party will pay
a specified amount to the other in the event of divorce, If parties wish to include such a provision
in their antenuptial agreement, the parties understand that its enforceability has not been clearly
established in Texas.

Family Code Section 4.003(a)(4) (Fam.C. Annotations), effective September 1, 1987, ﬂ'ro.vidc?s that

parties to a premarital agreement may contract with respect to the modification or on of

spousal support. It remains to be seen whether this statute applies to spousal support pending
divorce. In a case decided before the enactment of mm&,ﬁm) (Fam.C.
Annotations) , a trial court found that a prenuptial agreement between. the parties provided that one
spouse would not seek temporary alimony in the event of divorce. The validity of the antenuptial
agreement was not an issue in the case. On appeal, it was held that, in view of the prenuptial
agreement regarding temporary alimony, it was not an abuse of the trial court's discretion to take into
consideration the spouse's voluntary payment of temporary alimony in dividing the parties' property
fSchecter v, Schecter, 579 S.W.2d 502, 506 (Civ. App.--Dallas 1978, no writ)].

There are competing public policies involved in the areas of antenuptial agreement and divorce. On
one hand is the policy favoring broad construction of statutes authorizing premarital marital property
agreements in order to allow the parties flexibility to contract with respect to property or other rights
incident to the marriage [Williamg v. Williams, 569 S.W.2d 867, 870 (Tex. 1978); see Huff v, Huff,
554 S.W.2d 841, 842-844 (Civ. App.—Waco 1977, dis.)]. On the other hand is the competing policy
implicit in Family Code Sections 7.001 (Fam.C. Annotations) and 7.002 (Fam.C. Annotations),
which empowers a court to divide divorcing parties' property in a manner that the court deems just
and right. In addition, since it the policy of the law to encourage the continuation of a marriage and
to lend no inducements to its discontinuance, any agreement that is construed as a contract between
the parties to separate in the future is contrary to public policy and void [Myles v, Amold, 162
S.W.2d 442, 445 (Civ. App.—El Paso 1942, ref))].

The parties acknowledge their understanding of the above as well as further knowledge bestowed
by separate legal counsel.

Stipulations

1. Dan A. Hughes and Brenda Wehmeyer Cortissoz, who are not now married, intend to
become husband and wife by ceremony to be performed in Hawaii.

2. The parties are entering into this agreement in accordance with article XVI, section 15, of
the Texas Constitation, as amended, and i:devant :Ie;tli)ons of the Texas Family meainm' thb'y
agreement what their marital property rights wo e in certain property on ing their
marriage and determining, in part, the claims each may lawfully assert against the other party and
his or her estate, if and when the marriage is dissolved by judicial act or death,
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3. The Texas Family Code provides that the parties to a premarital agreement may contract
concerning any matter, including personal rights and obligations, not in violation of public policy
ot a statute imposing a criminal penalty and as long as the rights of a child to receive support are not
adversely affected,

4, Each party presently owns real and/or personal property as described in Schedules A and B.

Schedule A contains the property of Dan A. Hughes, and Schedule B contains the property of
Brenda Wehmeyer Cortissoz. The schedules are attached to this agreement and made a part of it for
all purposes.

5. The parties, by entering into this agreement, are not attempting to prejudice the rights of
preexisting creditors,

6. The parties do not intend by this agreement to make a gift from one party to the other party,
but rather to enter info an agreement that will control their marital property rights and other spousal
rights in 2 manner that is in important respects different from the manner in which the separate and
community property rights or spousal claims would arise by operation of law in the absence of this
agreement.

7. The parties intend to clarify their respective property rights to climinate anyuncertainty about
those rights.

8. DamA. Hughes and Brenda Wehmeyer Cortissoz intend by this agreement that no community
property will be created during their marriage.

In consideration of the mutual love and respect between the parties; in consideration of the murtual
promises, agreements, partitions, exchanges, conveyances, releases, waivers, and assignments
contained in this agresment; in consideration of the parties' desire to establish rights and obligations
by this agreement; and with the intent to be bound fully by the terms of this agreement, the parties
covenant, agree, and contract as follows:

Arficle 1
Representations and Disclosures

1.1  No Oral Representations

Neither party is relying on any representations made by the other party about financial matters of any
kind, other than the representations stated in this agreement and in any schedule or exhibit attached
toit.

1.2  Disclosure

Each party represents and warrants to the other party that he or she has, to the best of his or her
ability, made to the other party a complete and accurate/fair and reasonable disclosure of the nature
and extent of his or her property, including values, and financial obligations, contingent or otherwise,
and that the disclosure includes but is not limited to the properties and liabilities set forth in
Schedules A, B, C, and D attached to this agreement and other documentation exchanged between
the parties before their execution of this agreement. Each party additionally acknowledges that he
or she has been provided a fair and reasonable disclosure of the other party's income, property, and

% e
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. ) financial obligations before the execution of this agreement. Furthermore, and before their execution
of this agreement, Dan A. Hughes and Brenda Wehmeyer Cortissoz have previously offered to
provide, or have provided, to the other party all information and documentation pertaining to all
income, all property and its value, and all financial obligations that have been requested by the other
party. Dan A. Hughes and Brenda Wehmeyer Cortissoz each acknowledge that he or she has, or
reasonably could have had, full and complete knowledge of the pro&erty owned by the other party,
as well as complete knowledge of all financial obligations of the other party.

Article 2
Children

21 Children

Dan A. Hughes is the parent of the following three children:

(1)  Dan Allen Hughes, Jr., an adult male

307 Grandview

San Antenio, Texas 78209

SSN: 459-84-2148

DOB: December 12, 1957

Plage of Birth: Thomas Memorial Hospital; Beeville, Texas
Parents: Dan A, Hughes, Sr. and Juanita Wentz Hughes

(2) Keleigh Diane Hughes Sasser, an adult female
45 Hewit Place

Corpus Christi, Texas 78404
. SSN: 459-84-2137
v DORB: January, 29, 1959
-of Birth: Thomas Memorial Hospital; Beeville, Texas

Parents: Dan A. Hughes, Sr. and Juanita Weniz Hughes

(3)  William Hilton Hughes, an adult male
P. 0. Box 4159
Beeville, Texas 78104-4159
SSN: 459-84-2115
DOB: January 15, 1962
Place of Birth: Thomas Memorial Hospital; Beeville, Texas
Parents: Dan A. Hughes, Sr. and Juanita Wentz Hughes

Brenda Wehmeyer Cortissoz is the parent of the following child:

(1)  Kelly Nicole Cortissoz, an adult female
26013 Silver Cloud
San Antonio, Texas 78258
SSN: 632-10-4832
DOB: December 5, 1984
Place of Birth: Santa Rosa Hospital, San Anfonio, Texas
Parents: Brenda Wehmeyer Cortissoz and John Joseph Cortissoz
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2.2 Obligations to Other Party's Children

Neither party intends to assume and, unless a contrary intent is indicated by appropriaie adoption
proceedings, neither party will assume by virtue of their marriage any responsibility or obligation

now existing or accruing in the fiture with respect to the other party's child or children, as the case

may be, natural or adopted, The parties specificaily agree that neither party will be responsible for
or be required to pay any expenses for education, including college, for the other party's child or
children, as the case may be. Each party agrees to indemnify and hold the other party and his or her
property harmless from the assertion of any such claim or obligation now or in the future, except that
if either party voluntarily pays or advances any money for educational or other expenses of the other
party's child, no obligation of indemnification or reimbursement will arise unless an explicit written
understanding to indemnify or reimburse is executed contemporancously with the payment or
advance.

Article 3
Property of the Parties
3.1  No Joint Ownership

As of the date of this agreement, the parties do not jointly own, legally or equitably, any property or
property rights, nor does any sort of partnership or joint venture, oral or written, exist between the
parties. _

3.2 Separate Property of Dan A. Hughes

Brenda Wehmeyer Cortissoz expressly disclaims any express or tacit understanding or agreement
that she has acquired or may in the fiture acquire any rights in Dan A, Hughes's property or income,
including all interest or rights in any nonvested property rights. All property listed in Schedule A
of this agreement is stipulated and agreed to be the sole and separate property of Dan A, Hughes and
will remain the separate property of Dan A, Hughes, All' mutations, changes, and increases of the
properties owned by Dan A. Hughes at the time of the parties’ marriage, including without limitation
the properties listed in Schedule A, will be and remain the separate property of Dan A. Hughes. All
of those properties then existing must be set aside to Dan A. Hughes in the event of a court-ordered
mon of voidness of martiage, annulment, or divorce or set-aside to his estate in the event of
eath.

Brenda Wehmeyer Cortissoz agrees that Dan A. Hughes’s separate property includes but is not
limited to the following, now and after marriage:

1. all properties listed in Schedule A attached to this agreement;

2. al]l mutations, changes, and increases in kind or in value of Dan A, Hughes's separate
property;

3. all increases in kind or in value of Dan A. Hughes's separate property resulting from the time,
talent, labor, or personal efforts of either or both parties;

4, all income and fevenues from Dan A. Hughes's separate property, all income and property

acquired as a result of Dan A. Hughes's separate lproperty, and ali income and property
resulting from the reinvestment of that income, including interest and dividend income;
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5. all of Dan A. Hughes's interest in or claim to any future profits of any partnership, joint
venture, or corporation owned by Dan A. Hughes at the time of the parties’ marriage or
acgluue% 1l:tidDzam A. Hughes following the marriage, whether the profits are distributed or
undistri 5

6. all profits, commissions, disiributions, revenues, royalties, wages, salary, director's
compensation, bonuses, stock, stock options, warrants, or other compensation or benefits of
any type camed or received by Dan A, Hughes after the date of the parties' marriage, and all
income and property derived from the reinvestment of Dan A. Hughes's profits,
commissions, distributions, revenues, royalties, wages; salary, director's compensation,
bonuses, stock, stock options, wartants, or other compengation or benefits of any type earned
or received during the marriage, together with all interest and dividend income received by
Dan A. Hughes during the marriage;

7. all future contributions to all individual retirement accounts, all retirement plans, and all
other employee benefit plans made by or on behalf of Dan A. Hughes afier the date of the
parties' marriage, together with all increases in value of all such plans;

8. all interests in any trust in which Dan A. Hughes has an interest, including but not limited
to all corpus of those trusts, as well as all distributed and undistributed income from those
trusts;

9. all recovery for personal injuries and/or property losses sustained by Dan A Hughes during
the;] parties' marriage, including any recovery for loss of earning capacity during the marriage;
an

10.  all property and property rights acquired by Dan A. Hughes by gift, devise, or descent.
3.3  Separate Property of Brenda Wehmeyer Cortissoz

Dan A. Hughes expressly disclaims any express or tacit understanding or agreement that he has
acquired or may in the future acquire any rights in Brenda Wehmeyer Cortissoz's lsatr:‘ferty orincome,
including all interest or rights in any nonvested property rights, All property listed in Schedule B
of this agreement is stipulated and agreed to be the sole and separate property of Brenda Wehmeyer
Cortissoz and will remain the separate property of Brenda Wehmeyer Cortissoz. All mutations,
changes, and increases of the properties owned by Brenda Wehmeyer Cortissoz at the time of the
parties' marriage, including without limitation the properties listed in Schedule B, will be and remain
the separate property of Brenda Wehmeyer Cortissoz. All of those groperties then existing must be
set aside to Brenda Wehmeyer Cortissoz in the event of a court-ordered declaration of voidness of
marriage, annulment, or divorce or set aside to her estate in the event of her death.

Dan A, Hughes agrees that Brenda Wehmeyer Cortissoz’s separate propetty includes but is not
limited to the following, now and after marriage:: :

I all properties listed in Schedule B attached to this agreement;

2. all mutations, changes, and increases in kind or in value of Brenda Wehmeyer Cortissoz's
separate property;

3. all increases in kind mhvﬂue of Brenda Wehmetyer Cortissoz's separate property resulting
from the time, talent, labor, or personal efforts of either or both parties;
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4, all income and revenues from Brenda Wehmeyer Cortissoz's separate property, all income
and property acquited as'a result of Brenda Wehmeyer Cortissoz's separate property, and all
income gnd property resulting from the reinvestment of that income, including interest and
dividend income;

5. all of Brenda Wehmeyer Cortissoz's interest in or claim to any future profits of any
partnership, joint venture, or corporation owned by Brenda Wehmeyer Cortissoz at the time
of the parties' marriage or acquired by Brenda Wehmeyer Cortissoz following the marriage,
whether the profits are distributed or undistributed;

6. all profits, commissions, distributions, revenues, royalties, wages, salary, director's
compensation, bonuses, stock, stock options, warrants, or other compensation or benefits of
any type earned ot received by Brenda Wehmeyer Cortissoz after the date of the parties’
marriage, and all income and property derived from the reinvestment of Brenda Wehmeyer
Cortissoz's profits, commissions, distributions, revenues, royalties, wages, salary, director's
compensation, bonuses, stock, stock options, warrants, or other compensation or benefits of
any type earned or received during the marriage, together with all interest and dividend
income received by Brenda Wehmeyer Cortissoz during the marriage;

7. all future contributions to all individual retirement accounts, all retirement plans, and all
other employee benefit plans made by or on behalf of Brenda Wehmeyer Cortissoz after the
date of the parties' marriage, together with all increases in value of all such plans;

8. all interests in any trust in which Brenda Wehmeyer Cortissoz has an interest, including but
not hﬁltﬁd to all corpus of those trusts, as well as all distributed and undistributed income
from those trusts;

9. all recovery for personal injuries and/or pr(é;;srty‘losses sustained by Brenda Wehmeyer
Cortissoz during the parties' marriage, including any recovery for loss-of earning capacity
during the marriage; and

10.  all property and property rights acquired by Brenda Wehmeyer Cortissoz by gift, devise, or
descent.

3.4  No Commingling Intended

Neither party intends to commingle his or her separate property with the separate property of the
other party, except when intentionally done in a joint financial account, and neither patty may claim
an inferest in any separate property of the other party as a result of such commingling, except as
provided in this agreement.

3.5 No Community Estate Will Arise

Dan A. Hughes and Brenda Wehmeyer Cortissoz specifically understand and agree that no
community estate will arise or be created during their marriage. Therefore, Dan A. Hughes and
Brenda Wehmeyer Cortissoz agree that all earnings of each party, together with all income received,
including but not limited to interest and dividend income, bonuses, director’s compensation,
commissions, wages or salary received for services rendered, profits, distributions, revenues,
royalties, stock, stock options, warrants, and other compensation and benefits of any type earned or

‘received by that party, and any income and property derived from the reinvestment of such income,

will be the separate property of the respective party.

M__ \(}) \DC z
His Ini Page 9 of 28 Her Initials

307 | T




3.6  Asset Descriptions

The parties have tried to use the correct legal description for each asset listed in any schedule
attached to this agreement. If any asset is incorrectly described, the description used is adequate for
the purposes of this agreement and accompanying schedules, and the parties agree to execute any
addttional paperwork required to confirm ownership in the name of the party in whose schedule the
asset appears. If Dan A. Hughes has omitted any assets, the parties agree that to the extent he can
show that any asset was owned prior to the anticipated man‘iage,ﬂtﬂet said assets was separate
property of Dan A. Hughes and shall remain so during and after marriage.

3.7  Confirmation of Agreement and Income from Separate Property

The parties agree that, not later than thirty days after their marriage, they will each execute a Property
Agreement between Spouses which ratifies this Prenuptual Agreement, The parties agree that, to the
maximum extent allowed by law, the failure to execute the Property Agreement will not invalidate
this agreement or affect any of its terms or provisions, Whether the Property Agreement is executed
or not, all the provisions of this agreement are binding, including but not limited to the effect of
causing the income from the separate property of Dan A. Hughes to be Dan A. Hughes's separate
pmﬁgrlty and the income from the separate property of Brenda Wehmeyer Cortissoz to be Brenda
‘Wehmeyer Cortissoz's separate property.

3.8  Management of Properties

Each party will have the full, free, and unrestricted right to manage the separate property over which
he or she has control under section 3.101 of the Texas Family Code or succeeding provisions of
similar import and nature, including without limitation the right to convey or encumber the property;
to dispose of it by sale, gift, or otherwise; and to deal with it without taking into consideration any
rights or interests of the other party. If the joinder of Dan A. Hughes or Brenda Wehmeyer Cortissoz
(“joining party™) should be required by law in connection with the execution of any document by the
other party with respect to the separate property of the other party, on request and from time to time,
the joining party must execufe all such documents necessary to effect the desires of the other party,
including gift tax returns, but without any personal liability of the joining party. Neither party will
have the authority to encumber or dispose of the other party's separate property without the other
party's express written consent.

3.9  Certain Events Not Evidence of Community Property

The following events may not, under any circumstances, be considered evidence of any intention fo
create community property:

1. the filing of joint tax returns;

2. the taking of title to property, whether real or personal, in joint tenancy or in any other joint
or common form;

3. the designation of one party by the other party as a beneficiary of his or her estate or as
trustee or any other form of ﬁd{lciary;

4. the combining or mixing by one party of his or her separate funds or property with the
separate funds or property of the other party, including the pledging of joint or separate credit

for the benefit of the other party's separate estate;
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5, any oral statement by either party,

6. any written statement by either party, other than a written agreement that contains an explicit
statement of the party's intent to change the party's separately owned property into jointly
owned property or a written agreement designating a particular piece of property as a gift to
the other party;

7. the payment from the funds of either party for any obligations, including but not limited to
the payment of mortgages, interest, real property taxes, repairs, or improvements on a
separately or jointly held residence; and

8. the joint occupation of a separately owned residence, even though designated as a homestead.
The provisions of this section 3.9 are not comprehensive.
Article 4
) Liabilities
4.1  Liabilities of Dan A, ffughes

The liabilities and obligations described in Schedule C, which is aftached to this agreement and
made a part of it for all purposes, and all other linbilities and obligations of Dan A. Hughes as of the
date of the parties' marriage that are not included in Schedule C are the sole and separate property
liabilities and obligations of Dan A. Hughes and must be satisfied and paid solely from his separate
estate. Dan A. Hughes agrees to forever hold harmless, indemnify, and defend Brenda Wehmeyer
Cortissoz and her property from any claim arising from these liabilities and obligations.

Any taxes, interest, or penalties that Dan A, Hughes may owe to any taxing authority, foreign or
domestic, for years or taxable periods before the date of the parties' marriage are the sole and
separate property liabilities and obligations of Dan A, Hughes, to be satisfied and paid solely from
his separate estate and from which he agrees to forever hold harmless, indemnify, and defend Brenda
Wehmeyer Cortissoz and her property from any claim.

4.2  Liabilities of Brenda Wehmeyer Cortissoz

The liabilities and obligations described in Schedule D, which is attached to this agreement and
made a part of it for all purposes, and all other liabilities and obligations of Brenda Wehmeyer
Cortissoz as of the date of the parties' marriage that are not included in Schedule D are the sole and
separate property liabilities and obligations of Brenda Wehmeyer Cortissoz and must be satisfied and
paid solely from her separate estate, Brenda Welineyer Cortissoz agrees to forever hold harmless,
inc(ilemxilify, and defend Dan A. Hughes and his property from any claim arising from these liabilities
and obligations.

Any taxes, interest, or penalties that Brenda Wehmeyer Cortissoz may owe to any taxing authority,
foreign or domestic, for years or taxable periods before the date of the parties' matriage are the sole
and separate property liabilities and obligations of Brenda Wehmeyer Cortissoz, to be satisfied and
paid solely from her separate estate and from which she agrees to forever hold barmless, indemmify,
and defend Dan A. Hughes and his property from any claim.

hue,
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4.3  Future Business Transactions of Dan A. Hughes

To protect Brenda Wehmeyer Cortissoz's separate property from liability associated with any future
business transactions following the parties' marriage, excluding transactions conducted by Dan A.
Hughes on behalf of his employer, Dan A, Hughes agrees to all reasonable steps and perform
all reasonable actions to ensure that all future business transactions in which Dan A. Hughes is
involved during the parties' marriage are handled either through a separate-property entity of Dan
A. Hughes that exists now or through a new entity capitalized with Dan A. Hughes's separate
property in the future. Further, Dan A. Hughes agrees to take all steps and perform all actions
necessary to prevent Brenda Wehmeyer Cortissoz's separate property from being an obligor, a
guarantor, or in any way liable for any future business transactions in'which Dan A. Hughes
participates. :

4.4  Future Business Transactions of Brenda Wehmeyer Cortissoz

To protect Dan A. Hughes's separate property from liability associated with any fiture business
transactions following the parties' marriage, excluding transactions conducted by Brenda Wehmeyer
Cortissoz on behalf of her employer, Brenda Wehmeyer Cortissoz agrees to take all reasonable steps
and perform all reasonable actions to ensure that all future business transactions in which Brenda
Wehmeyer Cortissoz is involved during the parties' marriage are handled either through a separate-
prc:hperty entity of Brenda Wehmeyer Cortissoz that exists now or through:a new entity capitalized
with Brenda Wehmeyer Cortissoz's separate property in the future. Further, Brenda Wehmeyer
Cortissoz agrees to take all steps and perform ail actions necessary to prevent Dan A. Hughes's
separate property from being an obligor, a guarantor, or in any way liabfe for any future business
transactions in which Brenda Wehmeyer Cortissoz participates.

4.5  Pending or Future Litigation

Dan A, Hughes agrees to indemnify and hold Brenda Wehmeyer Cortissoz and her property harmless
from all costs and liabilities arising from all pending and future litigation caused or alleged to have
been caused solely by Dan A. Hughes's acts or omissions.

Brenda Wehmeyer Cortissoz agrees to indemnify and hold Dan A. Hughes and his property harmless
from aH costs and liabilities ansing from all pending and future litigation caused or alleged to have
been caused solely by Brenda Wehmeyer Cortissoz's acts or omissions.

Article 5
Future Credit Transactions
3.1 Future Credit Transactions of Parties

If either party enters into a transaction wherein either party becomes obligated on any debt, and
uniess a contrary intent is specifically and expressly stated, the obligation must be satisfied by the
party incurring the obligation or liability wholly from that party’s separate property, and that party
must hold the other party and his or her property harmless from the obligation and indemnify him
or her if he or she is ever required to satisfy the obligation. The assets, if any, acquired through any
such credit trangactions will be and remain the separate property of a party to the extent the party
obligates his or her separate for the credit extended in acquiring the assets or resulting in
the acquisition of the assets. Similarly, any business failure of the parties or any bankruptcy,
reorganization, composition, arrangement, or other debtor/creditor action of or against a party will
in no way affect the other party, and neither party is relying or will rely on the other party for any
it, accommodation, or indulgence in these regards.
hat
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Article 6
Household and Personal Expenses
6.1  Household and Personal Expenses

The parties may agree to maintain one or more joint bank accounts, which will be designated as the
“Hughes Houschold Account” or some similar name, and that the account will be used for the
putposes described below. In such event, Dan A. Hughes agrees to contribute $4,000 per month.
Except as otherwise specifically stated, the funds on deposit in the account will be used for payment
of the mortgage payment (prinrcipal and interest), rent, groceries, utilities, maintenance and repairs,
and all other miscellaneous household expenses (collectively called “living expenses’™) that may arise
during the marriage. The payment by Dan A. Hughes of all or a majority of any living expenses will
not create a right of reimbursement by the party paying those living expenses, affect the character
of any property currently in existence or property that may be acquired in the future, or create an
ownership interest in any property by a party that the party does not already have and does not
acquire in the fitture by other means,

To the extent the parties elect to open and maintain one or more joint bank accounts, each party will
have an undivided one-half interest in the funds on deposit in the account(s) as his or her separate
property. Bach party will have an undivided one-half interest in all assets acquired with any funds
from a joint bank account as his or her separate property.

If either party dies, all funds remaining in any joint bank account(s) will be the sole and separate
property of the surviving party.

Article 7
Joint Acquisition of Assets

7.1 Joint Acquisition of Assets

The parties will have the option, but not the obligation, to acquire assets together in their joint
names. If the parties jointly acquire assets following their marriage, they will each own an undivided

interest in the jointly acquired assets as their respective sole and separate property in an amount.

equal to the percentage of their respective contributions toward the purchase of the assets. If the
parties jointly acquire assets, and to'the extent fegal title to any or all of the assets can be perfected
in their joint names, such astitle to an automobile, boat, or real property, they will abtain title in their
joint names. However, even though title to an asset acquired by the parties is held in their joint
names, the percentage of ownership of such an asset will be controlled by the provisions of this
article, and the taking of title in their joint names may not be interpreted to mean %Et each party has
anundivided 50 percent ownership interest in jointly acquired assets. Iflegal title cannot be obtained
in the parties' joint names with respect to a jointly acquired asset, the parties agree to execute a
memorandum stipulating that the asset was joinily acquired by the parties. Jointly acquired property
may not be deemed to be community property but thstead will constitute each party's separate
property in proportion to that party's contribution to the purchase price; provided, however, that if
there are no records verifying the amount of each party's contribution foward the purchase of an
asset, each party will own an undivided 50 percent interest in that asset. If the evidence of title
reflects both parties' names, the parties will own that property as joint tenants with right of

jxorship,
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Article 8

The parties acknowledge that they have secured separate tax advice from other than Michael J.
Sullivan or any other attorney with the law firm of Upton, Mickits, Hardwick & Heymann, LLP, and
based on that other advice, they include and / or omit certain provisions thus:

Taxes
81 Tax Liability

The parties agree to execute separate income tax refurns during their marriage unless they agree that
it is to theijr mutual advantage to file a joint tex return for any year.

For each year of the parties’ marriage, Dan A. Hughes must report all of his separate-property
income. In calculating Dan A. Hughes's separate-property tax liability, he is entitled to use all
withholding, estimated tax payments, exemptions, deductions, charitable contributions, and tax
credits (sometimes collectively called “adjustments™) that are solely attributable to his separate-
property estate and income. Dan A. Hughes is further entitled to use all current and prior year
carryforwards (as well as all carryforwards arising in the future), including but not limsted fo net
operating losses, passive losses, suspended losses, long-term capital losses, and short-term capital
losses (sometimes collectively called “carryforwards™) that are strictly associated with his separate-~
protgerty estate and income, The income tax liability arising from Dan A. Hughes's separate property
i3 the sole liability of Dan A. Hughes, who agrees to fully discharge that tax Hability, including
penalties and interest, if any, out of his separate-property estate. Dan A. Hughes further agrees to
indemnify and hold Brenda Wehmeyer Cortissoz and her separate property harmiess from (and Dan
A. Hughes releases Brenda Wehmeyer Cortissoz and her property from) all such tax liability,
including penalties and inferest, if any, together with all tax liens of every kind and character that
might hereafier arise from the filing of his separate return or his failure to file necessary or proper
returns or to pay the required taxes with respect to his separate-property taxable income.

For each year of the parties’ marriage, Brenda Wehmeyer Cortissoz must report all of her

property income. In calculating Brenda Wehmeyer Cortissoz's separate-propetty tax liability, she is
entitled to use all adjustments and carryforwards that are solely attributable to her separate-property
estate and income. The income tax liability arising from Brenda Wehmeyer Cortissoz's separate
property shall be the sole liability of Brenda Wehmeyer Cortissoz, who agrees to fully discharge that
tax liability, includjn%lf&?lﬁes and interest, if any, out of her soparate-property estate. Brenda
Wehmeyer Cortissoz agrees to indemnify and hold Dan A, Hughes and his separate property
harmless from (and Brenda Wehmeyer Cortissoz releases Dan A, Hughes and his property from) all
such tax liability, including penalties and interest, if any, together with all tax liens of every kind and
character that might hereafter arise from the filing of her separate return or her failure to file
necessary or proper returns or to pay the required taxes with respect to her separate-property taxable
income.

Each party is solely obligated to pay, from his or her separate-property estate, all estimated tax
payments, if any, associated with h;?:or her separate-property tax lg.gﬁitythat are required fo be paid
for all taxable years that the parties are married.

Al! tax refunds that may be received in the future are the sole and separate property of the party
whose separate-property estate generated the refund.

M :QZ_, Hwe
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82  Joint Tax Returns

Notwithstanding the provisions of paragraph 8.1 above and the intent and desire of the parties to file
separae tax refurns and to retain the wholly separate character of their respective separate properties,
the parties acknowledge that the Internal Revenne Code, as amended, and the regulations thereunder,
and similar codes and regulations of other states in certain instances provide, or may provide in the
firture, savings in taxes for married couples filing joint returns. If that is the case, the partics may file
joint returns, but their election to file joint tax returns for any year of their marriage does not
constitute a waiver of any provision of this agreement.

Asticle 9
Dissolution of Marriage by Court Order
9.1  Property to Dan A. Hughes

If either party files any proceeding for divorce, annulment, or to declare their marriage void (a
“dissolution proceeding”), Brenda Wehmeyer Cortissoz agrees that Dan A, Hughes will be awarded
all his separate property, including all property described in this agreement as being the separate
property of Dan A, Hughes, Brenda Wehmeyer Cortissoz agrees to release all interests or claims she
may have in Dan A, Hughes's separate property. Brenda Wehmeyer Cortissoz further agrees fo
execute any documents necessary to set aside and confirm to Dan A. Hughes his separate property
and to release any and all claims that Brenda Wehmeyer Cortissoz might have in and to Dan A.

Hughes's separate property.
9.2  Properly to Brenda Wehmeyer Cortissoz

In the event of a dissolution proceeding between the parties, Dan A. Hughes agrees that Brenda
Wehmeyer Cortissoz will be awarded all her separate property, including all property described in
this agreement as being the separate property of Brenda Wehmeyer Cortissoz. Dan A. Hughes agrees
torelease all interests or claims he may have in Brenda Wehmeyer Cortissoz's separate property. Dan
A. Hughes further agrees to execute any documents necessary to set aside and confirm to Brenda
Wehmeyer Cortissoz her separate property and to release any and all claims that Dan A. Hughes
might have in and to Brenda Wehmeyer Cortissoz's separate property.

9.3 Liabilities to Dan A. Hughes

In the event of a dissolution proceeding between the parties, Dan A. Hughes agrees to be responsible
for and pay all liabilities and obligations associated with his separate property, including all property
described in this agreement as being the separate property of Dan A. Hughes. Dan A. Hughes further
agrees to indemnify and hold Brenda Wehmeyer Cortissoz and her property harmless from all
liabilities associated with Dan A. Hughes's separate property.

9.4  Ligbilities to Brenda Wehmeyer Cortissoz

In the event of a dissolution proceeding between the parties, Brenda Wehmeyer Cortissoz agrees to

be responsible for and pay all labilities and obligations associated with her separate property,

including all property described in this agreement as being the separate property 011:’ Brenda

Wehmeyer Cortissoz. Brenda Wehmeyer Cortissoz further agrees to indemnify and hold Dan A,

Hughes and his property harmless from all liabilities associated with Brenda Wehmeyer Cortissoz's
rty.

Hull,
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95  Waiver of Temporary Spousal Support, Spousal Maintenance, and Alimony

The parties acknowledge there is no clear case law in Texas concerning the ability to waive spousal
maintenance provisions of the Texas Family Code, chapter 8. Despite that, the parties voluatarily
provide and contract:

Neither party is entering into the marriage to obtain spousal maintenance of any kind in the event of
a dissolution proceeding. Each party waives any right that may exist under law to seek or obtain
spousal maintenance or alimony from the other party. If a court of competent jurisdiction orders
either party to pay to the other party, or to a third party on behalf of the other party, temporary
spousal support or alimony of any kind during the pendency of a dissolution proceeding, that
temporary spousal support or alimony paid by one party to the other in connection with such a
dissolution proceeding must be reimbursed to the party paying the spousal support or alimony within
five days after receipt by the receiving party. Thus, for example, if $1,000 in temporary alimony is
paid by Dan A. Hughes to Brenda Wehmeyer Cortissoz during the pendency of a dissolution
proceeding, the sum of $1,000 must be reimbursed to Dan A. Hughes by Brenda Wehmeyer
Cortissoz within five days after Brenda Wehmeyer Cortissoz receives the $1,000 from Dan A.

Hughes.

The parties agree, in the event the receiving party fails to reimburse the paying party as required
above, that the party paying the temporary spousal support, spousal maintenance, or alimony shall
be allowed a dollar-for-dollar offset against all future temporary spousal support, spousal
maintenance, or alimony payments to be paid by the paying party to the receiving party. In the event
of a failure by the receiving to reimburse any temporary spousal support, spousal maintenance, or
alimony payment to the paying party within five days as required above, the paying party shall notify
the receiving party of the paying party’s intent to exercise his or her right to offset all amounts
unreimbursed at that point against al subsequent temporary spousal support, spousal maintenance,
or alimony payments to be paid by the paying party. The paying party shall also notify the receiving
patrty exactlﬂ);;vhich financial obligations the unreimbursed payments will be offset against. On
receipt of notice from the paying party, the receiving party shall be discharged from the
obligation of reimbursement to the extent of the amount of the offset.

9.6  Waiver of Right to Occupy Separate-Property Residence

In the event of the filing of a dissolution proceeding, and in the event the parties’ marital homestead
is owned by one party as his or her separate g-operty, the nonowner spouse agrees to waive all right
he or she may have to continue residing in the marital homestead, both during the pendency of the
dissolution proceeding and following-the dissolution of the parties’ marriage. In that event, the
nonowning spouse agrees to vacate the marital homestead no later than 10 days following his or her
receipt of notice of the filing of the dissolution proceeding,

9.7  Release and Waiver

If either party files a dissolution proceeding, neither party may request the Court to divide the
property of either or both parties in a manner contrary to the terms of this agreement.

Each party relinquishes, disclaims, and waives all rights, title, and interest that he or she may have
to seek a division of property and lzabilities in a dissolution proceeding contrary to what is provided

for in this agreement.
His Ini Page 16 of 28 Her Initials

314




9.8  Division of Community Estate, if any, although none intended

If the parties’ marriage is dissclved by court order, all community property acquired during the
marriage, if any, must be equally divided between the parties. No community property is
contemplated by the marriage, but if there is any, then this paragraph applies.

9.9  Atiorney’s Fees

During the pendency of any dissolution proceeding, neither party may be required to pay interim
attorney's fees, costs, or other expenses to the other party or the other party's attorney. Each party
must pay his or her own attorney's fees, costs, and other expenses on final hearing of any dissolution
proceeding.

Article 10
Dissolution of Marriage by Death

10.1 DanA. Hi uihe.s' ‘s Acceptance of Brenda Wehmeyer Cortissoz's Will and Wa'ivers to Be Signed
on Death of Brenda Wehmeyer Cortissoz

Dan A. Hughes agrees to.accept the provisions of any last will and testament and codicils that may
be in effect at the time of Brenda Wehmeyer Cortissoz's death in full discharge, settlement, and
satisfaction of any and all right, fitle, and interest that he, as Brenda Wehmeyer Cortissoz's husband,
might otherwise acquire in her estate and property. :

If the marriage of the %arties is dissolved by the death of Brenda Wehmeyer Cortissoz, Dan A.
Hughes agrees and hereby binds his personal representatives and heirs to agree to release and convey
to Brenda Wehmeyer Cortissoz's estate any interest he may then have or claim to have in the separate
property of Brenda Wehmeyer Cortissoz, including any property described in this agreement as being
the separate property of Brenda Wehmeyer Cortissoz or as belonging to Brenda Wehmeyer
Cortissoz's separate estate, other than any benefit conferred on Dan A. Hughes in article 11 of this
agreement. Dan A. Hughes agrees to execute on request all instruments of release or conveyance that
are necessary to give effect to this agreement. Brenda Wehmeyer Cortissoz hereby binds her personal
representatives and heirs to release and convey to Dan A, Hughes all of the interest, if any, that
Brenda Wehmeyer Cortissoz or her estate may have in the then separate property of Dan A, Hughes
and in all the property described in this agreement as being the separate property of Dan A. Hughes
or as belonging to Dan A. TTughes's separate estate unless otherwise provided for in article 11 of this
agreement.

10.2  Brenda Wehmeyer Cortissoz's Acceptance of Dan 4. Hughes's Will and Waivers to Be Sz:gned
on Death of Dan A. Bughes

Brenda Webmeyer Cortissoz agrees to aceept the provisions of any last will and testament and
codicils that may be in effect at the time of Dan A. Hughes's death in full discharge, settlement, and
satisfaction of any and all right, title, and interest that she, as Dan A. Hughes's wife, might otherwise
acquire in his estate and property.

Unless designated as a named beneficiary under a written instrument, Brenda Wehmeyer Cortissoz
waives and releases to Dan A. Hughes, his executors, administrators, or assigns, any and all rights
of election given o her as the wife of Dan A. Hughes, or through her to her heirs, to take against his
last will and testament under any statutes, now or hereafter in force, in Texas or any other state or
§ natiop in which Dan A, Hughes may have property at the time of his death.
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If the marriage of the parties is dissolved by the death of Dan A, Hughes, Brenda Wehmeyer
Cortissoz agrees and hereby binds her personal representatives and heirs to agree to release and
convey to Dan A. Hughes's estate any interest she may then have or claim to have in the separate
property of Dan A, Hughes, including any property described in this agreement as being the separate
property of Dan A. Hughes or as belonging to Dan A. Hughes's separate estate, other than any benefit
conferred on Brenda Wehmeyer Cortissoz in article 11 of this agreement. Brenda Wehmeyer
Cortissoz agrees to execute on request all instruments of release or conveyance that are necessary
to give effect to this agreement. Dan A. Hughes hereby binds his personal representatives and heirs
to release and convey to Brenda Wehmeyer Cortissoz all of the interest, if any, that Dan A. Hughes
or his estate may have in the then separate property of Brenda Wehmeyer Cortissoz and in ali the
property described in this agreement as being the separate property of Brenda Wehmeyer Cortissoz
or as belonging to Brenda Wehmeyer Cortissoz's separate-estate unless otherwise provided for in
article 11 of this agreement.

10.3  Family Allowance to Surviving Spouse

The parties agree that the surviving spouse will not have the right to petition the court for the
payment of a family allowance for the of the surviving spouse following the death of a party.
In that regard, the surviving spouse here[ljag waives and releases to the deceased party and his or her
executors, administrators, or assigns any and all rights to a family allowance now ot hereafter in
force in Texas or any other state or foreign jurisdiction,

104  Life Estate in Homestead

The parties agree that Brenda Wehmeyer Cortissoz will have a life estate in the homestead of the
parties if, at the time of Dan A. Hughes’ death, the parties are still married to each other and there
is not pending any dissolution proceeding or a suit for declaratory judgment to determine the validity
of all or any portion of this agreement (a “declaratory judgment proceeding”). Likewise, the parties
further agree that, if Dan A. Hughes dies at a time when a dissolution proceeding or a declaratory
judgment proceeding is pending with respect to the parties' marriage, then Brenda Wehmeyer
Cortissoz also irrevocably waives any right she might otherwise then have under the provisions of
any “homestead” or “life estate” rights, now or hereafter in force under the constitution or the laws
of Texas or any other state or foreign nation, as well as all rights she might have under the provisions
og ge Texas Probate Code, as amended, relating to the right to have a life estate in the homestead
of the parties.

Except as noted, in the event of Dan A. Hughes’ death, Brenda Wehmeyer Cortissoz irrevocably
waives any right she might otherwise then have under the provisions of any “homestead” rights, now
or hereafier in force under the constitution or the laws of Texas or any other state or foreign nation,
as well as all rights she might have under the g:ovisions of the Texas Probate Code, as amended,
relating to the right to have a life estate in the homestead of the parties.

Article 11

The parties acknowledge that the waiver of an interest in certain retirement benefits is controlled by
federal law. The parties acknowledge that they have been shown such law by their respective

lawyers.
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Retirement Benefits
11.1  Waiver of Retirement Benefits by Dan A. Hughes

Unless named by a written instrument as a beneficiaty by Brenda Wehmeyer Cortissoz, Dan A.
Hughes waives all right, title, and interest, if any, that he may acquire by virtue of his marriage to
Brenda Wehmeyer Cortissoz in all of Brenda Wehmeyer Cortissoz's retirement benefits and
disability benefits, whether lump sum or installment, any profit-sharing interests, and any other
employee benefits: arising out of Brenda Wehmeyer Cortissoz's past, preseat, or future employment.
Dan A. Hughes acknowledges that this waiver includes all rights that he mayhave toreceive benefits
or payments from any 401(k) plan, SEP account, individual retirement account, profit-sharing plan,
or any other fype of employee benefit plan that Brenda Wehmeyer Cortissoz has or may have in the
futute. Dan A. Hughes further waives all rights he may have, after the marriage of the parties, to
participate in any decisions concerning the designation of beneficiaries or election of benefits or any
other types of decisions to be made by Brenda Wehmeyer Cortissoz under the terms of her current
or future employee benefit plan or plans. Dan A. Hughes agrees to execute the Property Agreement
between Spouses within five days of being presented that document in order to comply with all
requests by Brenda Wehmeyer Cortissoz involving Brenda Wehmeyer Cortissoz's designation of
beneficiaries in connection with her current or futnre employee benefit plan or plans of any type. Dan
A. Hughes further agrees to consent in writing to, and accept, Brenda Webmeyer Cortissoz's
designation of beneficiary with respect to the plan or plans and to sign any spousal consent that
might be requested or required by Brenda Wehmeyer Cortissoz at any time with respect to any such
plan or plans, even if the consent does not provide for the payment of survivor benefits on Brenda
Wehmeyer Cortissoz's death,

11.2  Waiver of Retirement Benefits by Brenda Wehmeyer Cortissoz

Unless named by a written instrument as a beneficiary by Dan A. Hughes, Brenda Wehmeyer
Cortissoz waives all right, title, and interest, if any, that she may acquire by virtue of her marriage
to Dan A. Hughesin all of Dan A. Hughes's retirement benefits and disability benefits, whether lump
sum or installment, any profit-sharing interests, and any other employee benefits arising out of Dan
A. Hughes's past, present, or future employment. Brenda Wehmeyer Cortissoz acknowledges that
this waiver includes all rights that she may have to receive benefits or payments from any 401(k)
plan, SEP account, individual retirement account, profit-sharing plan, or any other type of emg;)t}l;:e
benefit plan that Dan A. Hughes has or may have in the future. Brenda Webmeyer Cortissoz t
waives a]I rights she may have, after the marriage of the parties, to participate in any decisions
concerning the designation of beneficiaries or election of benefits or any other types of decisions to
be made by Dan A. Hughes under the terms of his current or future em gloyec benefit plan or plans.
Brenda Wehmeyer Cortissoz agrees to execute the Property Agreement between Spouses within five
days of being presented that document in order to comply with all requests by Dan A. Hughes
involving Dan A, Hughes's designation of beneficiaties in connection with his current or future
employee benefit plan or plans of any type. Brenda Wehmeyer Cortissoz further agrees to consent
in writing to, and accept, Dan A, Hughes's designation of beneficiary with respect to the plan or
plans and to sign any spousal consent that might be requested or required by Dan A. Hughss at any
time with respect to any such plan or plans, even if the consent does not provide for the payment of
survivor benefiis on Dah A. Hughes's death.
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Article 12
Gifis
121  Gifis

The parties acknowledge that during their marriage each party may, from time to time, make gifts
of property to the other party. These interspousal gifts may be made on a special occasion, such as
a birthday or anniversary, or on any other occasion a party may choose. The parties recognize that
frequently claims of “gifts” are alleged in the context of 2 dissolution proceeding. To remove any
uncertainty about the issue of interspousal gifts, the parties agree that:

1.~ Gifts of wearing apparel, jewelry, and athletic equipment may be established by parol
testimony if the item or property is customarily used and enjoyed exclusively by the party claiming
it as a gift to him or her;

2. Gifts of other items of personal property not covered by item 1 above, such as furnishings,
artwork, cash, and collections, must be established by clear and convincing evidence; and

3. Any property that is held by title, as in a deed, in a certificate, or by account name, may not
be effectively transferred to the party claiming it as a gift unless, in fact, the deed, certificate, or
account is fransferred by name to the party claiming the gift.

12.2  Gift Tax Conseguences

Each party retains the right to make gifts of his or her separate property without regard to blood or
other relationship of the donee. Conditional on any such gift being made from the separate property
of a party, the party making the gift may deem the other party as the donor of one-half of the gift for
federal tax purposes, if allowable under the relevant law, but without personal liability to the deemed
donor. If the deemed donor is held responsible for the payment of federal gift tax, the actual donor
must indemnify and hold harmless the deemed donor and his or her property from the liability and
must reimburse the deemed donor the amount of the tax, including all penalties and interest, if any,
within ten days after the deemed donor has paid any such taxes, penalties, or interest.

Article 13

Independent Conveyances or Bequests
13.1 Independent Conveyances or Bequests

If either party voluntarily conveys to the other party an interest in his or her separate property that
is declared by law, or by this agreement, to be the separate property of one party, either by will,
survivorship agreement, or instrument of conveyance or gy document of title signed by the
transferring party, the provisions of that will, survivorship agreement, instrument of conveyance, or
document of title conirol over the provisions of this agreement to the extent of any conflict between
the two documents regarding such property other than property that is personal to the other party.
Absent such & will, survivorship agreement, instrument of conveyance, or document of title expressly
conveying such property, all properties remain in the ownership of the party owning or designated
as owning the property as his or her separate property.
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Nothing in this;v::]greement may be construed as prohibiting one party from giving property to the
other party by will, survivorship agreement, instrument of conveyance, document of title, or other
written instroment between the parties.

Article 14

General Agreements
14.1  General Agreements

Except as specifically set forth in this agreement to the contrary, Dan A. Hughes and Brenda
Wehmeyer Cortissoz agree to the following:

1. That the separate property of each , and the property described or created in this
agreement as being the separate property of or belonging o the separate estate of each party, will be
free from any claim of the other party that may arise as a result of or during the marriage.

2. That any money used for.the benefit of the other party will be presumed to be a gift to the
other party, as contrasted with a payment for which reimbursetnent or repayment is later expected,
unless the parties agree otherwise in writing.

3. That this agreement applies during the lifetime of both parties, including on dissolution of
their marriage by court order, as well as on the death of either or both parties.

4, That this agreement extends to any rights, whether choate or inchoate, that may arise under
the laws of any jurisdiction.

Article 15
15.1 No Reimbursement Claims

The parties agree that neither party will be entitled to any reimbursement based on the time, talent,
and effort expended by either party to benefit or enhance the other party's separate estate. No
reimbursement claims may be allowed resulting from confributions made by a party from his or her
separate estate for the living expenses of the parties, for the ordinary and customary maintenance of
the separate property of the other party, or for any sums expended on or for the benefit of the other
party. No reimbursement claims may be created as a result of any contribution made by a party from
his or her separate estate for the purchase, discharge of any lien or encumbrance on, or improvement
of the separate property of the other party.

Article 16
Economic Contribution
16.1  No Claims for Economic Contribution
Dan A. Hughes waives the right to assert any claim for economic contribution, as defined by Texas
Family Code, that he might have in the future on behalf of or against the community estate. Dan A,
Hughes further waives the right 1o assest any claim for economic contribution, as defined by the

Texas Family Code, that he might have in the future against the separate estate of Brenda Wehmeyer
Cortissoz.

@ﬁ o e
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Brenda Wehmeyer Cortissoz waives the right to assert any claim for economic contribution, as
defined by Texas Family Code, that he might have in the future on behalf of or against the
community estate. Brenda Wehmeyer Cortissoz further waives the right to assert any claim for
economic contribution, as defined by the Texas Family Code, that he might have in the future against
the separate estate of Dan A, Hughes.

Article 17
Mediation
17.1 Mediation

The parties agree that this Agreement is not subject to binding arbitration. The parties agree to
submit to voluntary, non-binding, mediation of any dispute or controversy regarding the validity,
interpretation, or enforceability of this agreement, as well ag all issues involving its enforcement in
connection with a dissolution proceeding between the parties, Mediation mmst occur no later than
90 day afier any divorce ing is filed. If divorce is filed, the parties agree to jointly ap&ly to
the court for any orders that are necessary to compel the parties to mediate in accordance with this
Agreement. If the parties cannot agree on a Mediator, within fourteen days after either party's
written request for mediation, the parties must jointly ask a Court to appoint a mediator. The cost
of mediation will be borne equally by the parties. If the parties settle as a result of the voluntary
mediation, a judgment setting forth the mediated settlement terms may be entered in any court of
competent jurisdiction. If mediation does not result in a voluntary settlement, then the divorce case
shal! proceed to trial or other appropriate judicial resolution.

Article 18
General Provisions
18.1 When Effective

The parties are executing this agreement before their marriage, {0 be effective on the date of their
marriage, and it will exist through the whole of their marriage and thereafter, until it is fully
performed, amended, or revoked, This agreement is void following its execution if the parties are
not married within ninety days.

18.2  Execution of Documents

Rach party agrees to cooperate fully with the other in performing all acts and in executing,

acknowledging, and delivering all instruments and documents required to accomplish the intent of
this agreement.

18.3  Presumption of Separate Property

Any property held in Dan A. Hughes's individual name is presumed to be the separate property of
Dan A. Hughes. Any property held in Brenda Webmeyer Cortissoz's individual name is presumed
to be the separate property of Brenda Wehmeyer Cortissoz. Any property or liability inadvertently
omitted from the schedules attached to this agreement is the separate property or liability of the party
to whom it belongs or by whom it was incurred.

%“)[\/
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18.4  Enforceability

This agreement may be enforced by suit in law or equity by either of the parties or by their heirs,
executors, attorneys, or assigns. Each party agrees that, by signing this agreement and accepting any
benefit whatsoever under it, he or she is estopped and barred from making any claim of any kind at
any time to any separate property or the separate estate of the other party or to any property described
in this agreement as being the separate property of the other party. Each party waives his or ber tight
to make claims to any separate property of the other party or to any property designated as belonging
to the separate estate of the other party, whether the property is acquired before or after this
agreement 1s signed.

18.5  Place of Performance; Governing Law; Application

All rights, duties, and obligations under this agreement are payable and enforceable in Bee County,
Texas.

Texas law or United States law, as applicable, governs the construction and enforcement of this
agreement to the maximum extent permitted by law.

The parties expressly intend and agree that this agreement applies to and governs all real and
perscnal property, wherever situated, owned by either party at the time of marriage or acquired by
either party after marriage, regardless of any change of domicile of the parties or the location of the
real estate. This agreement is made in Texas, and Texas law in effect at the date of the parties’
marriage must govern and be applied in the interpretation and enforcement of this agreement. If one
or both of the parties ever becomes domiciled in a jurisdiction other than Texas, the status of all
property thereafler acquired by that party must be controlled to the maximum extent by the terms of
this agreement interpreted under Texas law in. effect at the date of the partics' marriage. The desire
of the parties that each preserve his or her separate property or separate estate under Texas law and
keep it free from the claims of the other party corresponds to their destre that each party should have
hold the property free from the claims of the other party under the laws of all other jurisdictions,
even if the other jurisdictions do not recognize community property but instead speak of “marital
property” and “nonmarital pro * or like terms. For any property of either party whose ownership
is not controlled by the marital property laws of Texas, when this agreement speaks of property as
being the separate property of a party, reference is made to property acquired in such a manner that
iCtJ;de“ld meet t‘l;:d definition of separate property under the Texas Constitution or the Texas Family
e, as amended,

18.6 Successors

This agreement binds and intres to the benefit of the parties and their respective legatees, devisees,
heirs, executors, legal and personal representatives, assigns, transferees, and successors in interest.

18.7 Waiver of Breach or Term

The waiver of any breach of any provision of this agreement does not waive any other breach of that
or any other provision. Waiver of any term of this agreement may be accomplished only conceming
future performance and only by a written instrument signed by both parties expressly stating the
provisions waived.

188  Amendment or Modification
This agreement may be waived, abandoned, modiﬁed, amended, discharged, or terminated only by

a written instrument signed by both parties that specifically identifies the waiver, abandonment,
meodification, amendment, discharge, or termination.
N
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18,9  Attorney’s Fees and Expenses for Enforcement

If either party brings an action or other proceeding to enforce this agreement or to enforce any
judgment, decree, or order made by a court in connection with this agreement, the prevailing party
will be entitled to recover reasonable attorneys' fees and other necessary costs from the other party.
If either party files a declaratory judgment proceeding to determine the enforceability of this
agreement, neither will be entitled to an award of attorneys' fees unless a party successfully
challenges the validity of this agreement, in which event the court will have the authority to award
attorney's fees. If either party seeks to invalidate some or all of this agreement or the related Property
Agreement bctween'gfouses or seeks to recover property in a manner at variance with this
agreement or the related Property Agreement between Spouses, the sucoessful party will be entitled
to recover reasonable attorneys' fees and other necessary costs from the other party.

1810 Exclusive Remedy for Nonmonetary Breach

Except as expressly provided otherwise in this agreement, the exclusive judicial remedy of either

party against the other for failure to perform any nonmonetary duty or obligation under any provision

of this agreement is judicial enforcement by judgment for specific performance or mandatory

injunction and writ of execution to compel performance, plus reasonable attorney's fees. Neither

party is entitled to recover any damages, actual or consequential, for any nonmonetary breach. No

failure of either party to perform any nonmonetary duty or obligation under this agreement
iming or impairs the full effectiveness of its provisions.

1811 Partial Invalidity

If any provision of this agreement is for any reason found to be unenforceable, all other provisions
nonetheless remain enforceable. If a provision is deemed invalid because of its scope or breadth, it
must be deemed valid to the extent of the scope or breadth permitted by law.

1812 Assignment Prohibited

This agreement is personal to the parties, and neither party may assign or delegate any of his or her
rights or obligations under it.

1813 Entire Agreement

This instrament contains the parties' entire agreement on the subject matter of the agreement. This
agreement replaces any earlier agreements or understandings, whether written or oral, and there are
no contemporaneous written or oral agreements that are not fully expressed in it,

18,14 Titles and Captions

Article headings, titles, and captions contained in this agreement are merely for reference and donot
define, Jimit, extend, or describe the scope of this agreement or any provision.

18.15 No Construction against Drafisman

No provision of this agreement may be interpreted for or against any party because the party or his
or her legal representative drafted the provigron.
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1816 Representation

The attorney representing Dan A. Hughes is Michasl J. Sullivan, employed by the law firm of Upton,
Mickits, Hardwick & Heymann, LLP, Frost Bank Plaza, 802 N. Carancahua, Suite 450; Corpus
Christi, Texas 78470, The attorney represenhng Brenda Webmeyer Cortissozis Mr. Frank Warner,
310 E. Corpus Christi Street; Beeville, TX 78102, 361-358-2990. Dan A. Hughes has not received
any legal, financial, or other kind of advice from Brenda ‘Wehmeyer Cortissoz or from her attorney,
Mr. Frank Warner, in comnection with the advisability or nonadvisability of entering into this
agreement, Brenda Wehmeyer Cortissoz has not received any legal, financial or any other kind of
advice from Dan A. Hughes or from his attorney, Ron Stasny or Michael J, Sullivan, in connection
with the advisability or nonadvisability of entering into this agreement.

Brenda Wehmeyer Cortissoz acknowledges that she has had the opportunity to retain independent
counsel to represent her in connection with this agreement and that she has been encouraged by Dan
A. Hughes and others to obtain an attorney of her choice to represent her. Brenda Wehmeyer
Cortissoz did find her lawyer on her own. Shereaﬁnnsﬂlewananhesmadebyhermﬁns
agreement and further represents and warrants that she has the requisite knowledge, skill, and
training to fully understand the consequences of her execution of this agreement. Finally, Brenda
Wehmeyer Cortissoz represents and warrants that she has not received any legal, financial, or other
kind of advice from Dan A, Hughes, or Michael J. Sullivan Sr,or any other attorey with the law firm.
of Upton, Mickits, Hardwick & Heymann, LLP in connection with the advisability or nonadvisability

of entering into this agreement. Npt + i SIS
18.17 Incorporation of Schedules

All schedules to this agreement are fully incorporated into this agreement as completely as if they
were copied verbatim in the body of it.

18.18 Nondisqualification

Ifany dispute arises out of this agreement, whether by arbitration or litigation, each party waives any
claim of disqualification against representation of the other party by the attorneys who participated
in negotiating and drafting this agreement.

18.19 Suits Affecting the Parent-Child Relationship

Nothing in this agreement affects ecither party's rights in any suit affecting the parent-child
relationship.

18.20 Multiple Originals

This agreement is executed in multiple originals. This agreement is signed after the execution of the
Waiver of Disclosure of Financial Information.

Article 19
Representations and Warranties
WARNING
EACH PARTY TO THIS AGREEMENT UNDERSTANDS THAT BY SIGNING THIS

DOCUMENT HE OR SHE IS PERMANENTLY SURRENDERING RIGHTS AND CLAIMS HE
OR SHE WOULD OTHERWISE HAVE UNDER TEXAS LAW AND UNDER THE LAW OF

O ISDICTIONS.
) "
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19.1  Representations and Warranties of Dan A, Hughes
My name is Dan A. Hughes. I represent and warrant that:

1. 1 have carefuolly read each and every page of this agreement and all schedules attached or
referred to, in their entirety.

2. I am fuily and completely informed by my attorney about the law relating to the .subject
matter of this agreement and of the Property Agreement between Spouses and about the spousal
rights and liabilities of both parties on entermg into marriage.

3. I AM ENTERING INTO THIS AGREEMENT VOLUNTARILY AFTER RECEIVING THE
ADVICE OF INDEPENDENT COUNSEL AND AFTER RECEIVING SEPARATE TAX ADVICE
FROM A TAX EXPERT WHO IS NOT MY LAWYER.

4. 1 have given careful and mature thought to the making of this agreement.

5. I fully and completely understand each provision of this agreement, concerning both the
subject matter and the legal effect.

6. I have investigated the property and financial obligations of Brenda Wehmeyer Cortissoz
sufficiently to satisfy any questions I have in that regard, and I expressly waive any right to
disclosure of the property and financial obligations of Brenda Wehmeyer Cortissoz beyond the
disclosures provided.

7. I am not relying on any fiduciary obligations owed by one party to the other party or on any
duty of disclosure founded on a confidential or other relationship between the parties. Furthermore,
I am not relying on any legal or accounting advice or representation of fact or law provided by
Brenda Wehmeyer Cortissoz or anyone acting on her behalf,

8. I fully understand that, by signing this agreement and accﬁg'nganybeneﬁt whatsoever under
it, I will be esto from making any claim of any kind at any time to any separate property or the
separate estate of Brenda Wehmeyer Cortissoz, except as expressly provided for in this agreement.

9. I fully understand that by executing this agreement I may be adversely affecting my
inheritance rights and property and that I am permanently surrendering rights to income and property
I would otherwise have under Texas law.

10. I am executing this agreement with intent to be bound fully by all its terms.
AGREED AS TO THE ENTIRE AGREEMENT

1007 = bl
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19.2  Representations and Warranties of Brenda Wehmeyer Cortissoz
My name is Brenda Wehmeyer Cortissoz. I represent and warrant that:

1. I have carefully read each and every page of this agreement and all schedules attached or
referred to, in their entirety.

2, I am fully and completely informed by my attorney about the law relating to the subject
matter of this agreement and of the Property Agreement between Spouses and about the spousal
rights and liabilities of both parties on entering into marriage.

3. 1AM ENTERING INTO THIS AGREEMENT VOLUNTARILY AFTER RECEIVING THE
ADVICE OF INDEPENDENT COUNSEL AND AFTER RECEIVING SEPARATETAX ADVICE
FROM A TAX EXPERT WHO IS NOT MY LAWYER.

4, I have given careful and mature thought to the making of this agreement.

5. I fully and completely understand each provision of this agreement, concerning both the
subject matter and the legal effect.

6. I have investigated the property and financial obligations of Dan A, Hughes sufficiently to
satisfy any questions I have in that regard, and I expressly waive any right to disclosure of the
property and financial obligations of Dan A. Hughes beyond the disclosures provided,

7. I am not relying on any fiduciary obligations owed by one party o the other party or on any
duty of disclosure founded on a confidential or other relationship between the parties. Furthermore,
1 am not relying on any legal or accounting advice or representation of fact or law provided by Dan
A, Hughes or anyone acting on his behalf. '

8. I fully understand that, by signing thisagreement and accepting any benefit whatsoever under
it, 1 will be estopped from making any ciaim of any kind at any time to any separate property or the
separate estate of Dan A. Hughes, except as expressly provided for.in this agreement.

9. I fuily understand that by executing this agreement I may be adversely affecting my
inheritance rights and property and that I am permamently surrendering rights to income and property
I would otherwise have under Texas law.

10. I am executing this agreement with intent to be bound fully by all its terms.
- ' AG TOT
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% EXECUTED in a single original, by agreement, on the dates and at the times of the

+¢ +  acknowledgments shown below.
STATE OF TEXAS )
COUNTY OF BEE )]

I, the notary public whose signature appears above, certify that I am not an attorney representing
either party to this agreement. This instrument was acknowledged before me at
435 E.Mon__ fpnd 3 3007 by Dan A. Hughes.

.

oen INotary Public, State of Texas

. STATE OF ¥53A8 7 3
Cityand COUNTY OF BER tHorofuke
F pwd
1, the notary public whose signature appears above, certify that I am not an attorney representing
either patty to this agreement. | This instrument was acknowledged before me at
s 4. M oon_A e 15 . Joc3 by Brenda Wehmeyer

U) Cortissoz.

Helisox & Fogjiloka

pwE
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b Schedule A

To Premsrital Agreement between Dan A. Hughes and Brenda Wehmeyer Cortissoz dated

The Separate Property of Dan A, Hughes includes property listed in the attached schedules:

SCHEDULEA-1 REALESTATELIST,PLUS3 WARRANTY DEEDS (8 PAGES
ATTACHED), AND WITH COMPANY MINERAL
INTERESTS (SEE ATTACHED PROSPECT INVENTORY
SUMMARY, 45 PAGES), AND ADDITIONAL OVERRIDING
ROYALTY INTEREST (SEE ATTACHED INVENTORY OF
PROPERTY SHEET, 15 PAGES)

SCHEDULE A-2 STOCKS & BONDS (2 SHEETS ATTACHED)

SCHEDULEA-3 MISC. SEPARATE PERSONAL PROPERTY WITH 7 PAGES
ATTACHED

SCHEDULE A-4 BALANCE SHEET - DOES NOT INCLUDE REAL ESTATE
AND PERSONAL ACCOUNT (5 PAGES ATTACHED)

y SCHEDULE A-5 VEHICLE INFORMATION WITH ATTACHED TITLES,
WITH ASINGLEPAGE CHART AND 20 PAGES ATTACHED

SCHEDULEA-6 BANKSTATEMENTS RE: DAN A. HUGHES COMPANY AND
MISC. BANK  STATEMENTS FROM VARIOUS ENTITIES
OWNED IN WHOLE OR IN PART BY DAN A. HUGHES,
WITH 30 PAGES ATTACHED

SCHEDULE A-7 BANK STATEMENTS RE: DAN A. HUGHES RANCHES
WITH 14 PAGES ATTACHED

SCHEDULE A-8 BANK STATEMENTS RE: DAN A. HUGHES PERSONAL
' WITH 3 PAGES ATTACHED

1. The following real property, in attached Schedule A-1 including but not limited to all rental
income, sales proceeds, warranties, keys, house plans, service contracts, and utility deposits

relating to it, and more particularly described as follows: [legal description, See Schedule
A-1].

O
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All sums of cash, stocks and bonds in the possession of ot subject to the conirol of Dan A.
Hughes, together with all interest income, mutations, enhancements, and increases therefrom,
including money on account in banks, savings institutions, or other financial institutions,
which accounts stand in Dan A. Hughes's name or from which Dan A. Hughes has a right to
withdraw funds or which are subject to Dan A. Hughes's conirol, including but not limited
to money on account in the following banks, savings institutions, or other financial
institutions; [See Schedules A-2, 6, 7, 8].

All sums, whether matured or unmatured, accrued or unaccrued, vested or otherwise,
together with all increases, mutations, enhancements, interest income, and the proceeds
therefrom, and all other rights related to any Keogh plan, profit-sharing plan, retirement plan,
pension plan, annuity, money matket investment account, individual retirement account, or
like benefit prograrn existing by reason of Dan A. Hughes's past, present or future
employment,

All wearing apparel, jewelry, and other personal effects in the possession of or subject to the
control of Dan A. Hughes or otherwise owned by him as-of the date of the parties' marriage.

All personal property, household furnishings, fixtures, artwork, antiques, china, silver,
crystal, equipment, guns, and other houschold items currently in the possession of or subject
to the control of Dan A. Hughes, as well as all other items otherwise owned by him as of the
date of the parties' marriage.[See Schedule A-3].

All policies of life insurance, including all cash values and any increases, mutations,
enhancements, interest income, and dividend income received therefrom, insuring the life
of Dan A, Hughes.

The trucks and automobiles, together with all prepaid insurance, depicted in Schedule A-5.

All other property and property rights set aside to Dan A. Hughes under the terms of this
Premarital Agreement .[See Schedule A-4].

Dan A, Hughes

e
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RATIFICATION AND AMENDMENT OF PREMARITAL AGREEMENT -

THIS AGREEMENT is made this day of 2006,
between DAN A. HUGHES (“DAN") and BRENDA WEHMEYER CORTISS0Z HUGHES (“BRENDA™).

RECITALS

A DAN aud BRENDA were marded on April 16, 2003, and since then have been and
now ars living together as husband and wife in Bee County, Texas.

B. - Before their mamriage DAN and BRENDA entered into & premarital egreement (the
“Premarital Agreement™), which Premarital Agresment was executed by DAN on April 3, 2003, and
was excouted by BRENDA on April 15, 2003, whereby, among other things, the parties agreed:

: 1. ° Toretain their respective rights, title, and interest of every kind and chamacter
@ in and to all of their seperate property owned at the time of the marriage; and

2. That all mutations, changes and increases in kind or in value of cach-party’s
separate propetty would be retained by that party as his or her separate property; and

3. That all increases in kind and velue in each party’s scparate property
resulting from the time, talent, Iabor, or personal efforts of either or both of the parties
would continue to be the separate property of the party who origmally owned such property;
and

4, That all income and revenue from each party’s separats property, &1 income
and property acquired as a result of either party’s scparate property, and all income and
property resulting from the reinvestment of that income, including intersst and dmdcnd
income shall be that party’s separate property; and

5. That all of either party's interest in or ¢laim to a future profit of any
partnership, joint venture, or corporation owned by either of the parties at the tirae of the
party's marriage or acquired by either party following marringe, whether the profits are
distributed or undistributed shall remain that party’s separate property; and

6. That all profits, commissions, distributions, revenues, royalties, wages,
salary, director’s compensation, bonmses,” stock, stock options, warrants, or other
compensation or benefit of any kind eamed or received by sither of the parties afier the date
of the party’s mamage, and all income and property derived from the reinvestment of either
party’s profits, commissions, distributions, revenues, royalties, wages, salary, dircctor's

@
RATIFICATION AND AMENDMENT A GREEMENT : ) Pape 10f8
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compensation, bonnges, stock, stock options, watrants, or other compensation or benefits of
any kind earned or received during the mamagc, together with all interest and dividend
income, received by either party during the marriage shall be the separate property of the
party who receives such amounts; and

.~ 7. Thatall fiture contributions during the mardiage to all individual ratirement
accounts, al] retirement plans, and all other employec benefit plans made by or on hehalf
either party after the date of the party’s marriage, topether with all increases in value of all
such plans shall be the separate property of the party making such cm:mbunon or on whose
behaif such contrﬂ:utmn was made; and

8. That all interests in any trosts in which ejther of the parnes have an interest, .

including, but not limited to, all corpus of those trusts, as well ag all distributed and
undistributed income from those trusts shall be the separate property of the spouse who has
an interest in those trugts; and

9. That all recovery for personal injuries and/ox property losses sustained by
either of the parties during the party s marriage, including any recovery for loss of eamings
for mcapamty during the marriage shall be the separate property of the spouse sustmnmg

such injury or loss; and

10,  That all property and property rights acquired by either of the parties by gift,
devige or descent during the marriage shall be the separate property of the party receiving
such property by gift, devise, or descent.

C.  The parties wish to confirm and ratify all of the provisions of the Premarital
Agreement, except as herein amended, by this Ratification and Amendment of Premarital
Agreement (the “Ratification and Amendment Agreement™). -

D. The partics further desite to confirm and agree that the Premarital Agreement
applies: : .

1. To all income and property ansing from the separats property heresofore or
hereafter acquired by either of them;

2, To all ingreases in valus of separate property arising out of the parsonal
cfforts of the owner or atfributable to agy other cause, reason, or event,

3. To all other property incinding the characterization and classification of
same s described in the Premarital Agreement and in this Ratification and Amendment

Apreement; and
4, To all in¢come, compensation and eamings of whateyer nature for the
personal services of either of the parties.
7
RATIFICATION AND AMENDMENT AGREEMENT . Page 2 of 8
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5. That any and &l] such income and property shall be the separate property of
the spouse who owns the separate property from which the carnings arose, or the spouse -
whose personal efforts resulted in the eamnings or increass in value of such property, and
shall not he community property.

. .» B The parties wish to amend the Premarital Agreement to comfirm and agree to the
ammmfx which DAN shall be obligated to provide for BRENDA &t the time that therr marriage is
terminated, either by divorce, apnulment or by DAN's death.

Now, THEREFORE, IT Is AGREED:
AGREEMENT
L
EEOPERTYRI
A. ., The parncs hereby confirm that the property

described by the Pxemantal Agreemcnt as scparate property of a party continues to be that party’s
separate property and that all such property now owned by them and to be acquired in the firture,
including any income heretofore arising from their respective separate property and any increage in
O value of separate property which has occurred since the date of the marriage or which may hereafter
otcur including, but not limited to, any incréase.in value resulting from a party’s personal services,
skill, efforts, and work, and including any income, compensation or earmings of either party for the
personal services of that parly, is the separate property of that party, DAN’s and BRENDA’s separate
property as of the execution of the Premanta] Agreement is set forth in the Schedules attacked to the

Premarital Agreement,

B.  Confirmetion of Property Rights. Each party herehy agrees that to the extent that he

or she now owns a cormmunity property interest in property of the other party or income which
_arose from the separate property of the other party as heretofore described and as described in tha
Premarital Agreement, he or she gives such interest to the party who was the owner of the separate

pmpmy from which such community property interest arose.

I
TIFICATION

The parties hereto hereby confirm and ratify a]l provisions and terms of the Premarita)
Agreement, except as specifically amended by Article I of this agreement, and for purposes of
such confirmation and ratification hereby incorporate the Premmtal Apgreement hy reference into

this Agreoment.

: : RATIFICATION AND AMENDMENT ACREEMENT - Pape 3 of 8
881256 L

531




10/81/2008 09:33 FAX 2102268395 COX SHITH MATTHEWS 9085 @005/009

O

.
Dissg OF : GE
A.  Confirmation of Provisions of Premarijsl Agresment. Each of the parties hereby

specifically confirm aud ratify all of the provisions of Article 9 and Article 10 of the Premarital
Agresment which relate to the dissolution of the masriage, except and only to the extent that such
provisions are modified by the provisions of Article III, Paragraph B of this Agreement.

- B. QObligations of Dan Upon Dissolution of Marriage. Any provision of the Premarital
Agreement or this Ratification and Amendment Agreement to the contrary notwithstanding, in the

event of the dissolution of the marriage by court order or by the death of Dan, Dan hereby agrees
that in either event, Brenda shall be entitled to receive and to own, in fee simple, as her sole and
separate property, either by reason of transfer incident to the dissolution of the magriage by court
order or by testamentary, non-testamentary or strvivorship agreements by reason of Dan’s death,
the following: '

1. All of the right, title, and interest in and to the real property which they now
* own and ovcupy as their homestead, together with all improvements thereon, being:
commonly known as 5156 Business Highway 181 North, Beeville, Texas, and legally
described in short form as follows, Lot F, Tract 1 and 2, Hillerest Heights, Bee County,
O Texas, consisting of approxirnately 5.72 acres, and Lot E, Tract 1 and 2, Hillcrest Heights,
Bee County, Texas consisting of approximately 5.00 acres, which real property is
also commonly known as the Albright property and the Rockhonse property,
free and clear of any liens or indebtedness,

2, All of the "tangible personal property” means includes all of the parties'
interest in and to (i) hougehold farniture and fuumishings, carpets and rugs, kitchenware and
household goods and equipment, books, pictures, photographs, wotks of art, wearing
appatel, jewelry, silver, china and other articles of household or personal use which are
located at the homestead residence or residences at the time of his death, (ii) personal
automobiles, boats, recreational vehicles and recreational equipment, wherever located and
(iii) any club memberships, together with all rights that either party may have under
any insurance policies relating to any and all of the foregoing. The term "tangible personal
property” shall not incinde any furniture, fixtures, motor vehicles, and equipment used
in or made & part of any business in which DaN has an ownership interest and shall not
include any mircraft or girplanes, related equipment, and tractors used in cornection
with the operation of any aircraft or airplane.

3 All of the right, title, and interest in and to the real property
consisting of approximately 1,711 acres of land in Bee County, Texas, and commonly
known and referred to as the Charco Ranch, free and clear of any liens or indebtedness.

4. Cash or property having a valus of Ten Million Dollars ($10,000,000) as of
the date of the dissolution of the marriage, '

: RATIFICATION AND AMENDMENT AGREEMENT . " Page 4 of 3
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5. . Such assets and property interests, if any, which DAN mipht give to BRENDA
by gifts, itter. vivos transfers, testamentary transfers, non-testamentary transfers,
sm'vivorship agreements, or other written agreements in addition to those amounts provided
in Paragraphs B.1 through B.4 of this Article III; provided, however, it is expressly agreed -
by the parties that DAN is under no obligation to makc any provisions for BRENDA ofher than

" those pmmded for in Paragraphs B.1 through B.4 of this Article IIL :

Iv.
PARTITION, EXCHANGE AND GIFT

Though the parties do not contemplate there is or will be any corumunity property acquired
during the marriage, the parties partition, exchaoge with one another and gift one to the other, all of
that which would otherwise be community property or their community estate, now existing oz to be
acquired, setting aside to each party the property described in the Premarital Agreement as the

separate property of that party,
V.
GENERAL
@ A.  Declamation. Bach party acknowledges and declares that he or she:

L. Has been provided a fair and reasonsble disclosure of the property and
financial obhgahons of the other.

2, Has voluntarily or expressly waived any nght to disclosure of pnoperty or
finamcial obligations of the other party beyond the disclosure provided.

3. ‘Has or reasonably could have had an adsquate knowledpe of the property
and financial obligations of the other party.

4, Enters into this Ratification and Amendment Agreement voluntarily after
receiving the advice of independent counsel.

3. BRENDA further acknowledges and declares that the handwritten comments
on pages 25 and 27 of the Premarital Agreement are no fonger appliceble, are of no forcs
and effect, and shall in no way be used to contest the validity of the Premarital Agresmentor
this Ratification and Amendment of Premarital Agreement. _

B.  Parties and fnterest, This Ratification end Amendment Agreement shall apply to,
inure to the bepefit of, and be binditg upon the parties hereto and their respective heirs, legal
representatives, successors, and assigns.

C.  Recordation of Ratification and Amendment Am ent. This Ratification and
Amendment Agreement may be recorded in the deed records of any county within or withont the

O State of Texas in which either spouse may desire to record the same.

RATIFICATION AND AMENDMENT AGREEMENT Page 5of 8
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D.  Invalid Provisions. If any provision of this Ratification and Amendment Agreement
is held to be illegal, invalid, or unenforceable wndet present or future laws applicable thereto, the
legality, validity, and enforceability of the remaining provisions of this Ratification and Amendment
Agreement ghall not he affected thereby, and in lieu of such illegal, invalid, or unenforceable

provision, there shall be substituted automatically as a part of this Ratification and Amendment
Agreement a provision as sumlarm terms, intent, and effect as may be poss1ble and Iegal valid, and

enforceable,

E. Governing Law, This Ratiﬂcation Agreement is to be interpreted under the laws of
the State of Texas. ‘

F. Relation of Ratification and Amendment ent to arital Agreement. The

Premarital Agreement and this Ratification and Amendment Agreement.are to be read together.
This Ratification and Amendment Agreement is intended to ratify, confirm, and approve in all
respects the Premarital Agreetnent ags amended by Paragraph I of this Agreement in the same
manner as if the Premarital Agreement had been signed subsequent to the date of the marriage of the.
parties,
EACH PARTY TO THIS AGREEMENT FULLY UNDERSTANDS THAT
X BY SIGNING THIS DOCUMENT, HE OR SHE MAY PERMANENTLY .
O ‘ SURRENDER CLAIMS HE OR SHE WOULD OTHERWISE HAVE
UNDER TEXAS LAW, INCLUDING, BUT NOT LIMITED TO, CLAIMS TOQ
INCOME OR PROPERTY DERIVED FROM SEPARATE PROPERTY OF
HIS OR HER SPOUSE AND INCOME DERIVED FROM THE FERSONAL
EFFORTS OF HIS OR HER SPOUSE,

SIGNED iu duplicate originals at 2- (Z &-thp_m this 2 [Qday of 3&/_}5

2006, in ﬁg.&&/County Taxas
. DaN A, HUGHES ' ?

in duplicate originals at Ql mlpm,th‘,lSMByof i!gl!f ,

2006, in County, Texas.

BRENDA WEBMEYER CORTISS0Z HUGHES

RATIFICATION AND AMENDMENT AGREEMENT Page 6of8
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APFROVED AS TO FORM '

Cox & Smith Incorporated
112 East Pecan - Suite 1800
San Antonio, Texas 78205 - 1521

(210)-554-5521 A -
By: ﬁ[@ﬂ/ %—

ALLAN G, PATERSON

Attorneys for DAN A. HUGHES

Heinnehs & De Gennaro, P.C
100 N, E. Loop 410, Suite 1075
San Antonio, TX 78216

(210) 366-0500

o AL

@ CHRIZ A, HEINRICHS

Attorneys for BRENDA WEHMEYER CORTISSOZ HUGHES

STATE OF TEXAS §

@ 0087009

§
COUNTY OF B« ol §
This instrument was acknowledged before me on this [ dayof Y, Lz . , 2006,
by DAN A. HUGHES. ' :
o JA ’
‘Notary Public, State of Texas

/"“:"\
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STATBOF TEXAS §
- §
CouNTY OF_Bexa e §
This instrument was acknowledged before me on thisg? |- day of J [ ;g , 2006,
by BRENDA WEHMEYER CORTISS0Z HUGHES. |
- ANl
Notary Public, State of Texas
RATIFICATION AND AMENDMENT AGREEMENT Page 8 of 8
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CAUSE NO. B-15-1011-CV-A

IN THE MATTER OF § IN THE DISTRICT COURT
THE MARRIAGE OF §

§ 36™ JUDICIAL DISTRICT
DAN A. HUGHES, SR. §
AND §
BRENDA HUGHES § BEE COUNTY, TEXAS

ORDER GRANTING PETITIONER’S MOTION FOR
PARTIAL SUMMARY JUDGMENT

Before the Court is Petitioner’s Motion for Partial Summary Judgment (“Motion”). The
Court sustains both Parties’ objections to the extrinsic evidence offered on interpreting the
Parties’ Premarital Agreement. Having considered the Motion, the Premarital Agreement
executed by the Parties, as ratified and amended, the Response, the Reply, the arguments of
counsel during the September 9, 2015 summary judgment hearing, and the applicable authorities,

the Court finds that the Motion is well taken and should be granted.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that Petitioner’s Motion

for Partial Summary Judgment is hereby GRANTED and the Court declares as follows:

Under Paragraphs 7.1 and 18.4 the Premarital Agreement, as amended and
ratified, (1) Petitioner owns an undivided interest in jointly acquired assets,
including, but not limited to, jointly titled real property and joint brokerage
accounts, as his sole and separate property in an amount equal to the percentage
of his contnbutlon toward the purchase of Sald assets,.and—@-)—Rcsp&ndmhs

Pe tlo er’s sepg

Ptmoners separaic estaie; including-but-hot-liritedto—Petitio perrels
trﬂ
a g SIGNEDYand ORDERED this l" day of September, 2015.
o
YR et
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3.1  The record of testimony was duly reported by Mandi Marie Leon, the
official court recorder for the 36" Judicial District Court.
4. Jurisdiction and Domicile

4.1  The Court finds that the pleadings of Petitioner are in due form and contain
all the allegations, information, and prerequisites required by law.

4.2  The Court, after receiving evidence, finds that it has jurisdiction of this case
and of all the parties and that at least sixty days have elapsed since the date the suit was
filed.

4.3  The Court further finds that, at the time this suit was filed, Petitioner had
been a domiciliary of Texas for the preceding six-month period and a resident of Bee
County for the preceding ninety-day period.

44  The Court further finds that all persons entitled to citation were properly
cited and were before the Court.

3 Directed Verdict.

5.1  When both parties rested, DAN A. HUGHES made a motion for directed

verdict that various pieces of property were DAN A. HUGHES’ separate property. The

motion was granted or denied as follows:

Property ‘ Ruling
1. - Trail Creek Ranch, Montana Denied
2. Farish I Ranch - Bee County Granted
3. Stringfellow Ranch - Edwards County  Granted
4, 170 Village Walk, Avon, Colorado Denied
Amended Final Decree of Divorce—Cause No. B-15-1011-CV-A -2-
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5. 29 Albatross - Aransas County Granted

6. 115 Dickerson Rd. - Bee County Denied

7. Bee County minerals 3,895.17 acres Denied as to the 1,711.01 acres
under the Charco Ranch, but
granted as to the remainder of the
acreage

8. Danville LLC Granted

9, JM Texas Land Fund No. 1 Denied

10. JM Texas Land Fund No. 2 Denied

11. JM Texas Land Fund No. 3 Denied

12.  JM Texas Land Fund No. 4 Denied

13.  JM Texas Land Fund No. 6 Denied

14. JM Texas Land Fund No. 7 Denied

15. FNB Bank acct. #8949557 Joint Denied

16. FNB Bank acct. #8973733 Charco RanchGranted (as to 50%)
17. FNB Bank acct. #10015671 Trail Creek Granted (as to 50%)
18. FNB Bank acct. #8949638 Real Estate  Granted (as to 50%)
19.  Hemndon Plant Oakley acct. #1939-3538 Granted
20.  JP Morgan acct. #05001244394 Granted
21. Morgan Stanley acct. #228-028127-325 Granted
22.  Goldman Sachs acct. # 014-10671-0 Granted

23. Dog & Bee LLC Denied
24. Interest in Kel-Lee Properties Denied
25.  Note Receivable from Kel-Lee P’ties ~ Denied
26. 105 Marion Drive - Rockport Denied
27.  Prosperity Bank acct. no. 5073 Denied
28.  Herndon Plant Oakley acct. # 6943 Denied
29.  Hermndon Plant Oakley acct. # 577 Denied

30. Herndon Plant Oakley acct. # 9290 Denied
31. Note Receivable 3138 N. Airport Rd.  Denied
32. Diamond necklace Granted
6. Jury
6.1 A jury, having been requested, was selected and questions of fact were

submitted to the jury. A verdict was duly returned and filed on September 18, 2015,

consisting of the following answers to the questions asked:

Amended Final Decree of Divorce—Cause No. B-15-1011-CV-A -3-
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any complaints In direct testimony ©r cross examination

about ==

MR. ORSINGER: Tre number or $4,000 15 nownere.
THE COURT: On, yes i1t 1s, on Page 13 or 28.
MR. MEDLEY: Not in your charge.

THE COURT: No, not in the charge, in tne

]
premarlital agreement and what you re saying Is of the —— In

that Jolint accoumt Is the money that DBrenda took out over and
abave what she should have taken out.

MR. ORSINGER: But |'m not suggesting tmat it s
limited to $4,000, |'m suggesting that it s the Jury to decide.

THE COURT: nght. mean the way | read this,

$4,000 was the minimum he had to put In. He could put iIin as
much as what he wanted to but then we're back teo 50/50 and the

testimony is clear that she took out more than 50 percent.

'
Now, the way ¥y all did the math. ..

MR. MEDLEY: |+ was 1ike $300,000 more .

THE COURT: Yes, it was. AII rlght, llll ke In
(Court is in recess 3:34pm)

(Case recaliled 7:21pm)

THE COURT: The Court 1s recalling
B-15—1011-CV—A. Thls is the charge conference. | have

presented all counsel with a copy of the Charge of the Court.

Have you had sufflelent time to review this charge,

MANDI M. LEON, CSR
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Mr. Orsinger?
MR. ORSINGER: | nhave, Your Honor.
THE COURT: Ana Mr. Hai:?
MR. HALL: Yes, Your Honer.
THE COURT: For the purpeses of the record, let

it reflect the Jury |5 not present. Mr. Orslnger, do you have

-

any objJectlions to the chargel

MR. ORSINGER: No, Your Honor, think over the

t
hours we ve been waearking on this It has ruled out all my

concerns.

THE COURT: M- . Hall, your obJactlons?
MR. HALL: | do have =a few, Your Honer. The

Respondent objects to Questlon number 2 on the following
grounds . (1) the questlion submlits a matter of contract

Interpretation on a contract that the Courn has previously

ruled to be unambiguous teo the jury which Is Impermissiblie and
cannot resul t Im an abillity to award damages . [n additlon,
there |s no predicate gquestion of Illabillty on the part of the

Respandent that would Justify an award of damages suJuch as for
instance,; do you find that Respondenc Breached the premarital
agreement by withdrawlng more than 50 percent of the separate

property deposits from the account ending in 9557 which I(s5s5ue

L]

I m tendering to the Court foer refusal. In addition, the
question as phrased potentlally includes gifTts such as the
two-mllllen dollar glfts that were discussed under Tab Q with

MAND! M. LEON, CSR
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r

the Petltioner s expert,; Scott Turner.

THE COURT: [ serry, canmn you repeat that?

MR. HALL: Yes, the question Is phrased,
potentially includes glfts such as the two-million dotlar glfts
of Tab Q of Mr. Scott Turnerls notebook. n additlon, there |Is

no basls for an offset as a result of this guestion because the

ratiflcatlion agreement talks about the award of the ten—millilion
'

dollars upon dlissolution of marriage and there s noc provision

in the contract for an offset as a result of that,. Respondant

objects to Questlon number 3 which asks =~

THE COURT: Let me address your Questlon number

. ] ]

2 first. I m afraid we ||l get away and I won t address
everythlng. As to the two-milllon dollar deposits that you are
afrald that they may include In Questlon 2, am ] right so far?

MR. HALL: Yeah, among others.,

THE COURT: | am averrul ing your objection on

t 1
that. I think |t s addressed In Questlon 1 and | f it s a gift,
' T
it won t be considered. he request at Issue that you have
glven to the Court, | am incllined to include that simply
because bellave Question number 2 to be directly == to be a
1
question directed to account 9557. That s the only acecount the
living expenses came out of and so as to your request of Issue
'
l m goling te grant that,. That will become a part and probably
'

what i1 de Is put == | will put your requested language, do
you find that Respondent -=- well actualiy —~— do you flnd that

MANDI M. LEON, CSR
s KR |3v
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Brenda W. Hughas breached the premarital agreement by

wlthdrawing more than her 50 percent separate property deposits

from Flrst National Bank ending In 9557? I want te make this

part of Questlon 2, you know, and then, I ¥ se, were those funds

not used for living expenses as defined Iin the premarital

agreement to be considered as part of the ten milllon. thilnk
) ]

that 5 how I m going to do 1t.

MR. HALL: O«.
THE COURT: Now, what other part of Questlon 2

have I not ruled on?

MR. HALL: Well, what | need to de [ guess,

1
Your Honor, ls see how you re going to revise Questlcn 2 and

then see If I have objections to It at that time.

THE COURT: Well, Just a second because | want

L}
to —~ ok, let s go off the record.

(Off the receord dlscusslon.)

THE COURT: Back on the record.

MR. HALL: My question Is It stlll submits an

fssue —=- Iimpermissibly submits an Issue of contract

interpretation to the jury. The question s multl|lfarious and
’

there = no basis for a cause of actlon for the expenditure of

money over and above the |Ilving expenses as deflned In the

premarital agreement.,

THE COURT: A right, your objection Is

overruled.

MAND! M. LEON, CSR
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MR. HALL: My objJection to Questlon number 3

]
which asks what amount, questiorn mark, on the grounds there s a

comment on the welght of the evidence and suggests to the jury

that there should be an amount entered.

THE COURT: As to Questlon 3, overruled,
MR. HALL: Ok. Questlon 4, Respondent objects

to Questlon number 4 on the grounds that (it ils a8 question of
contract interpretation that Is5s Impermissibily asking the jJjury
to Interpret the premarlital agreement. In addltion, there |is
no pradlicate |lability questlion such as the one that has been
tendered to the Court that would Impese Jlabllity on the
Respondent for some act or fallure to act.

THE COURT: Does that conciude your objection to
Question number 47

MR. HALL: And the otner objectlon, Your Henor,
is the way that question is phrased alsoc potentially

encompasses gtfts glwven to Brenda Hughes.

THE COURT: Your objectlons are overruled on
Question 4.
MR. HALLI Respondent objects to Questlon 5

1
which asks what amount on the grounds, thact it 5 a comment on

the welght of the evidence and suggests to the Jjury that an

amount showuld be entered |n the answer to the questlon.

THE COURT: Your abjection Is overruted.

MR. HALL: Respondent objects to Questlon 15)

MANDI M. LEON, CSR
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which asked |T Brendﬂ W. Hughes committed fraud with respect to
the separate property of Dan A. Hughes in that the saying I[s
overbroad and does not make a speciflfc inqulry of conduct which
could result Iin |lablility on the part of Brenda Hughes.

THE COURT: Your objection Is overruled.

MR. HALL: Respondent objects to Quastlon mumbe r
7 which asks the jJury to answer In deollars, answer sign, after
dollar sign blank on the grounds that It is a comment on the
weight of the evidence and suggests to the jury that there
should be an answer In dollars.

THE COURT: Your obJection is overruled.

MR. HALL: Respnndent objects ta Question number

8 an the grounds that the deflinition of fiducltary duty |5 the

Iimproper definttion In this context. n addltion, Respondant
objlects to Quastlon number 8 on the grounds that It does not
ldentlify the transactlons whieh are lngqulired aboutr to be a
breach of the flduclary duty In question.

THE COURT: What other definitlon are you

proposing, Mr. Hall? Thls is csomling stralight out of the
Patterned Jury Charges.

MR. HALL: There are a tot of dafinitions of

flducltary duty.

THE COURT: What other definition are you asking

2

the Court to coensider /!

MR. HALL.: lee me one moment. For instance,

MANDI M. LEON, CSR

SRLEI|I33



no

=W

Cc W 0 ~N O Ww:

17
18
19
20
21
22
23
24
25

REPCRTER'S RECORD SEALED 134

l'm loocking at the Texas Patterned Jury Charge for 2014 for
family and probate and the patterned jury charge 235.12 talks

about breach of duty by a trusteae sale deallng which | think |is

more appropriate and hereby submlt for the Courc s
consfderation the following isswue, did the Respondent fafll to

'
comply wlth her duty when she dealt with the Petltlonar s

separate property In question, question mark, paragraph. The
Respondent falls to comply with her duty If she falls to act In
good falth or falls to act In accordance with the purpeses of
the marrlage. Good faith means an actlen that |s prempted by
hoenesty of Intention and a reasonable bellief that the action

was probably correct.

There are a number of jury charges on breach of

fiduciary duty, Your Honor, and | just think that in thls case

what s belng submitted |8 Tthe mest onerous for the Respondent
' I

isswue on breach of flduclary duty. There s one more want to

poimt out to the Court.
THE COURT: Ox.
(Respondent reviewing.)
MR. HALL: That's the one | want to submit to

the COUI’t-

THE COURT: May I see lt?
MR. HALL: Yes.
THE COURT: M. Orslnger, 11 ternd you "m

Inelilned to sustaln that oblection and adept his definitien for

MANDI M. LEON, CSR
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breach of flduciary duty, do you have & response or an
objJectfon to my deoing so07

MR. ORSINGER: |'a tike to see it when Me. Hai
finds tt or | can took at It mysetr.

MR. HALL: |'ve get it right here.

MR. ORSINGER: Me. Het1 has taken an Instruction

in question out of the PJC that deals wlith the duty of a

trustee; that the trustee failed to comply with hls duties of

]
trustee when he purchased the trust property so that s less
applicable than the one pulled out in the general chiwvil
patterned Jury charges because mine was for all fiducliary
relatleoenships. Thls one |s proposed In the probate version for

Ttrustees of Aan expressed trust.
THE COURT: Ang the one that you have put In

this eharge that i am lookling at Iis a flduclary duty definition

2

as per the Tsxas Patterned Jury Charga.

MR . ORS'NGER: Yes, but thay're different

L 1
volumes so there 5 a volume for business |ltigation and there s

a different wvolume for family and probate and the one that

Mr. Hall Is using If Itls this one here I|s —— there's a family
law part tn this probate part but the part that talks about a

trustee violating hls duty as a probate |Issue because trustee

violations are jurisdietien Iin the probate courzt so...

MR. MEDLEY: Judge, that seme definltion that

they want to use |Is also In probate.

MAND| M. LEON, CSR
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MR. ORSINGER: The

definition ocu

cilvll patterned Jury charge iIs also In the prob
MR. MEDLEY: Well, you get & cho

]
this or you get the one that s more onerous and
Tom is sayling |5 that she was entrusted wlth he

t of the general

?

ate fury charge/!

ice. You get

I think what

'
r husband s

property and so you ought to be using the patterned Jury charge
that deais wlth constructlive trust, resulting trust, expressed
trust as opposed to the one that deals |ike with a personal
representative of |Jlke a personal representative —~- guardian.

MR. HALL: Your Honor, think what Mark s

! 7

talking about |s the one you submictted, isn t it

MR. ORSINGER: Yeah, but he sald |t was a cholce

between that and this.

. ' L}
MR. MEDLEY. ] m Just saying they re both In the
' )

probate sectlon of this book, that s all I m sayling.

THE COURT: Let me see the book. M- . Medley, X3

E [}
would appear you re correct. I ve got breach of duty by
'
trustee and ve got the definltlon that s In my charge andg
1
then { ve got breach of duty by trustee and the definitlion that
]

b4 all are asking that l adopt rather than this one.

MR. MEDLEY : | think the one they want I5 more
onerous and Is really more designed for a guardian of somecne
who |s Incapable of handling thelr own funds.

MR. ORSINGER: Judge, that Is totally a probate
issue of guardlanship s5¢0 the one 1 used I|Is the one that comes

MANDI M. LEON, CSR
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r
out of general relations. t 8 the one that comes out of a

bus liness.

MR. MEDLEY: Ilve got the buslness one on my

] )
phone and It 5 the exact duplicate of what s In the probate.

can present that teo you.
MR. ORSINGER: Well, the guestion in the
instructions thact Mr. Hall has slngled out are not identical so

are they in two different locations In the same book?

MR. MEDLEY: I think what I‘m saying |Is your =~

the definition you re trylng to use Is In the probate sectlion
J L}

of the book the udge has In her hands, It s also |n the

regular general clvil.

MR. ORSINGER: So, they|re identicat?
MR. MEDLEY: Theylre ildentical . There's rour

different verslons In the general civ!ll because |t has to do
with whose burden of proof It is. AII of them are talklng

about sltuations where the duty of the person being accused ~—~

t
you re setting the standard, the bar too high. The bar should
be that of A trustee which I5 why we picked out the one from
the trustee as opposed to a personal representative.,

MR. ORSINGER: | have not seen the part in the

]
patterned jury charge that s here where the other alternative
'
language |8 but we don t have an expressed Ttrust or trustee
]
here so I don t understand why we would be using the patterned

Jury charge for a beneficlary sulng a trustee of an expresseod

MANDI M. LEON, CSR
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trust.
MR. HALL: [+’
. . t s closer to the Tacts of thls case
T '
in my opinton. hey re formal flduclary duties and Iinformal
fiducliary dutles and the lssue that you submit can depend on

that difference too.
MR. ORSINGER: Thls book |s apparentily

recommending that thls be used when the Ttrustee of an expressed

1
trust s being sued and we re not doing that.

THE COURT: Mr. Haiv1, |'m overruting your
objection as to that.

MR. HALL: Respectrutiy rigne.

THE COURT: Respectfuiiy, most respectfully.

MR. HALL: The other objection l‘ve got is to

Questlon number 9 where |t lnstructs the Jjury ta answer In
dollars as a comment on the welght of the evidence as a
suggestion te the Jury that they should answer |In dollars as
oppoesed to a possibility (Inaudlble.)

THE COURT REPORTER: A posstbiiity of what?

MR. HALL: ¢ any.

THE COURT: Overruied. Thank you very much,
gentlemen.

MR. ORSINGER: Judge, before we == t1et's do this
off the record.

THE COURT: Ay right.

(Off the record discusslon.)

MANDI M. LEON, CSR
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THE COURT: Back on the recora.
MR. HALL: Respondent further objects to the
submisslion of Questlon number 2 on the grounds that breach of
1

contract was not pled by the Petltloner and It s not been triled

by consent.

MR . ORSINGER: Your Honor, | wouldag 11ke to go

back to my original instructlon, You adopted that breach of

contract concept at his request. I did net regquest it. did

not sue for breach of contract and | would | ike to go back te
'

the original instruction then because he 5 now gotten you to

]
submit this as a breach of contract and then claim that there s

no contract proven.,

MR. HALL: My issue, Your Honor, the Iissue

1
originally phrased dld not constlitute a [labillty Issue. |c -

)
Just asking the jJury to Iinterpret the contract. You can t Just
1

say Interpret this contract and give a sum of money. There H]
got to be some kind of predicate llabillty Issue pted. My
suggestlon was breach of gcontract Is the flrst thing that came

L) M 1
to my head but [t can t be submitted | T r. Orslnger didn t

plead | t.
THE COURT: M. Hall, for the purposes of the
record, I want to clarify you are objecting to Questlon 2 as

amended by the Court In thils previous dlscusslon?

MR. HALL: Rigne.

THE COURT: Ay right. am gelng to sustain

MANDI M. LEON, CSR
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'
your objection and m going to take out of Questlon 2 the
language you asked to be put In; do you find that
Brenda W. Hughes wlthdrew more than her 50 percent of the
'

separate property deposlts. m goling to delete the |anguage
breached the premarital agreement by withdrawlng and replace It
wlth the verb wlthdrew and then continue on with the guestlion

|l L)
50 m goling te let Linda do that and | m golng to let everyone
read it and if you have any additional objJectlions as |s amended
then we can take that up then and we can order dinner.

(Revlewlng all changes.)

- . '

rHE COURT. Gentlemen, 1 f you 11 come over and
read the question as | have revised It and let me know.

HALL: O I
MR. AL . K . m ready.
B H '

THE COURT. Mr. all, you ve had an oppoarctunity
To review Question number 2 as revised by the Court?

MR. HALL: Yes, | have, Your Honor.

THE COURT: Ang do you have any objection teo the
question as it now stands?

MR. HALL: | really do, Judge, and here |Is the
issue. If Brenda Hughes withdrew more than she should have out
of that account, that Ils arguably an action soundling in tort of

1
some kind or Breach o©of contract whlch hasn t been pled and the
torts that have been pled are fraud and breach of fiduciary
L)
duty so my objection te that Issue |Is that it s duplicl tous of

elther the fraud [ssue or the breach of flducliary duty Issue

MANDI M. LEON, CSR
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and glves them at least two or three bites at the apple.

THE COURT: M. Hall, where would you | lke

Questlon 2 To be?

MR. HALL: Werl, I donlt think |t ought to be In
there at all.

THE COURTZ Well, know that but it s geing in

there, do you think It would be better under actual fraud or

7]

breach of flduclary duty/f

MR. HALL: | "m not promising the Court |'m not

1
going to objJect,;, you understand that, don t you, Your Honor? |
' I
don t think that Issue ought to be In there at all. think
1
It 5 the exact duplicate. l mean, that theory of fraud was

Brenda withdrew too much money from that account.

THE COURT: | think that answers my question. |
think under actual fraud that's on Page 7.

MR. HALL: The definition of actual fraud Is on
7, the Iissue is on Page 8

THE COURT: Ox. Under actual fraud we re golng
to move Questlon 2 and Question 3 and Questlon 4 and Questlon
5. | think that makes more sense. Thank vyou for bringing that
to my attention.

MR. HALL: [t's the very least [ coula do,

YDUI" Honor.

THE COURT: Then we re golng to be

renumbering maybe.

MANDI M. LEON, CSR

SR |44



[AS)

oo G AW

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

REPORTER'S RECORD SEALED

142

MR. ORSINGER: |

think i two, three, four and
five are all part of the same section, then all we have to do
ls move |t down. To me , I you put them under the actual fraud

)
Instructions, it doesn t address the slituation where she took
'

more tham she was supposed to but she didn t do {1t in order to
harm Him but she tooK more thanmn she was entlitled to Ttake s50 | Ff
you move [t out of actual fraud you constrict the ——

THE COURT: [ '

E UR . 11 tell you, m a Irlttle worriled
I r move those gquestions over to fraud then it Iimplies fraud
by her deoing that.

MR. HALL: Say that agsaln, Judge.

THE COURT: | think -- 1et me start real
qulck —- L!nda, Just put them back where they were, Just undo

1
all. I m afraid by putting those questions under the
definltlons or after the definitlons of actual fraud, think
that Iimplies that what she did was fraud and the Jury may not
L}
find that. I think that that 5 a bad placement of those

L 1
questions so | m gotlng to leave them as they are and I m going
to overrule your objection.

MR. HALL : And se 1t will be clear an the
record, Your Honor, the form of the charge that (s being
produced now |Is the exact same form that I objected to
praeviously, Is that trua?

THE COURT: With the amendments that have been

made and iIindicated previously on thae

record.

MAND! M. LEON, CSR
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MR. HALL: Yes, ok .

THE COURT: So, we|re keeping those questlons In

the same order and really the only question

revised has been Question 2 and you read the

»
think that s been

last revislon on

that guestlon and objJected and l everruled your objectlon.

MR. HALL: Fair encugh . Can we go now!

(Laughter.)
THE COURT: Av right, that's

)

the Charge of the

Court that I will be reading first thing in the morning.

(End of proceedings 7:58pm)

MANDI M. LEON, CSR
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NO. B-15-1011-CV-A

ORIGINAL

IN THE MATTER OF § IN THE DISTRICT COURT

THE MARRIAGE OF §

DAN A. HUGHES, SR. g 36TH JUDICIAL DISTRICT

gIIfEDNDA W. HUGHES g BEE COUNTY, TEXAS
CHARGE OF THE COURT

MEMBERS OF THE JURY:

After the closing arguments, you will go to the jury room to decide the case, answer the
questions that are attached, and reach a verdict. You may discuss the case with other jurors only
when you are ali together in the jury room.

Here are the instructions for answering the questions:
1. Do not let bias, prejudice or sympathy play any part in your decision.

2. Base your answers only on the evidence admitted in court and on the law given in
these instructions and questions. Do not consider or discuss any evidence that was not
presented in the courtroom.

3. You are to make up your own minds about the facts. You are the sole judges of
the credibility of the witnesses and the weight to give their testimony. But on matters of
law, you must follow all of my instructions.

4, If my instructions use a word in a way that is different from its ordinary meaning,
use the meaning I give you, which will be a proper legal definition.

5. All the questions and answers are important. No one should say that any question
or answer is not important.

6. Answer "yes" or "no" to all questions unless you are told otherwise. A "yes"
answer must be based on a preponderance of the evidence. Whenever a question requires
an answer other than "yes" or "no," your answer must be based on a preponderance of the
evidence unless otherwise instructed in this charge.

The term "preponderance of the evidence" means the greater weight of credible
evidence presented in this case. If you do not find that a preponderance of the evidence
supports a "yes" answer, then answer "no." A preponderance of the evidence is not
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measured by the number of witnesses or by the number of documents admitted in
evidence. For a fact to be proved by a preponderance of the evidence, you must find that
the fact is more likely true than not true,

7. Do not decide who you think should win before you answer the questions and
then answer the questions to match your decision. Answer each question carefully
without considering who will win. Do not discuss or consider the effect your answers
will have.

8. Do not answer questions by drawing straws or by any method of chance.
9. Some questions might ask you for a dollar amount. Do not agree in advance to

decide on a dollar amount by adding up each juror's amount and then figuring the
average.

10. Do not trade your answers. For example, do not say, "l will answer this question
your way if you answer another question my way."

11.  The answers to the questions must be based on the decision of at least ten of the
twelve jurors. The same ten jurors must agree on every answer. Do not agree to be bound
by a vote of anything less than ten jurors, even if it would be a majority.

As I have said before, if you do not follow these instructions, you will be guilty of juror
misconduct, and I might have to order a new trial and start this process over again. This would
waste your time and the parties’' money, and would require the taxpayers of this county to pay for
another trial. If a juror breaks any of these rules, tell that person to stop and report it to me
immediately.

Definitions, Instructions and Questions
Separate and Community Property

In this case, there is no community property by agreement of the parties. The property of
the spouses is characterized as the separate property of one spouse, or the separate property of the
other spouse, or a combination of both.

A spouse's separate property consists of--
1. The property owned or claimed by the spouse before marriage.

2. The property acquired by the spouse during marriage by gift, devise, or descent.

3. The property set aside to the spouse by a premarital agreement.
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Inception of Title

Property is "claimed before marriage" if the right to acquire or own the property arises
before marriage, even if title to the property is acquired during marriage.

Gift, Devise, and Descent

"Gift" means a voluntary and gratuitous transfer of property coupled with delivery,
acceptance, and the intent to make a gift. Where a gift is made, the person making the gift is the
"donor," and the person receiving the gift is the "donee."

"Devise” means acquisition of property by last will and testament.

"Descent”" means acquisition of property by inheritance without a will.

Tracing

The character of separate property is not changed by the sale, exchange, or change in form
of the separate property. If separate property can be definitely traced and identified, it remains
Separate property regardless of the fact that the separate property may undergo mutations or
changes in form.

Property With Mixed Characterization

An item of property may be-

1. Separate property of one spouse;

2. Separate property of the other spouse;

3. Any combination of these.

Where property is acquired during marriage, the part that is separate property of a spouse
is the percentage of the purchase price paid with that spouse's separate property or separate
credit. To calculate a separate-property interest, divide the separate-property contribution to the
purchase price by the total purchase price.

Property may be acquired partly by gift and partly by purchase. In such a case, the portion
acquired by gift is separate property of the donee. The portion acquired by purchase is the

separate property of the spouse whose funds or credit were used to.make the purchase, in
accordance with the definitions and instructions regarding separate property given in this charge.
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Premarital Agreement

A premarital agreement is an agreement between prospective spouses made in
contemplation of marriage and to be effective on marriage. A premarital agreement must be in
writing and signed by both parties. After marriage, a premarital agreement may be amended or
revoked only by a written agreement signed by the parties.

The premarital agreement, as ratified and amended, controls the characterization of the
property.

“Property” means an interest, present or future, legal or equitable, vested or contingent, in
real or personal property, including income and earnings.

If an item of property set aside as separate property by a premarital agreement can be
traced to other property and identified, the property will remain separate property even if the
property has changed form.

Value

The value of an asset is its fair market value unless it has no fair market value.

"Fair market value" means the amount that would be paid in cash by a willing buyer who
desires to buy, but is not required to buy, to a willing seller who desires to sell, but is under no

necessity of selling.

If an asset has no fair market value, its value is the value of its current ownership as
determined from the evidence.
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Value and Characterization
QUESTION 1

Determine what percentage of each of the following items is the separate property of Dan
A. Hughes, of Brenda W. Hughes, or of both. An item may be separate property of one spouse,
separate property of the other spouse, or any combination of these.

Answer by stating the percentage that is the separate property of Dan A. Hughes, and the
percentage that is the separate property of Brenda W. Hughes. The percéntages in your answer
must total 100 percent for each item. To find all or part of an item to be the separate property of a
party, you must do so by clear and convincing evidence. "Clear and convincing evidence" is that
measure or degree of proof that produces a firm belief or conviction that the allegations sought to
be established are frue.

Property Gift to Husband’s Wife’s
Brenda Separate Separate
(ves or no) Property Property
1. Trail Creek Ranch, Montana NO {00 %+ & %=100%
2. 170 Village Walk, Avondale, Colorado NO 100 %+ & % =100%
3. 115 Dickerson Road, Bee County NO (00 %+ &  %=100%
4. JM Texas Land Fund No. 1 NO oo %+ & %=100%
5. M Texas Land Fund No. 2 N oo %+ € %=100%
6. JM Texas Land Fund No. 3 NO 00 %+ _ B %=100%
7. JM Texas Land Fund No. 4 NO 0 %+ 30 %=100%
8. JM Texas Land Fund No. 6 ND 100 %+ 8  %=100%
9. JM Texas Land Fund No. 7 No 100 %+ B %=100%
10. FNB 9557 Joint Acct NO 50 %+ _ 50 %=100%
. Bmil:a Kgfe:g;lrisp:rlttizrse,sil,c No 50 o+ B0 o=100%
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12. Note Receivable from

Kel-Lee Properties LLC No 5D %+ B0  %=100%
13. The parties’ interest in

105 Marion Drive, Rockport No 50 %+ 50 %=100%
14. Prosperity Bank acct. # 5073 NO 50 %+ 60 %=100%
15. Herndon Plant Oakley acct. # 577 Yes &g %+ o0 %=100%
16. Herndon Plant Oakley acct. # 9290 fes L %+ __[00  %=100%
17. Herndon Plant Oakley acct. # 6943 Yes 4 %+ oo %=100%
18. Note Receivable from sale of 3138

N. Airport Rd. No 60 %+ 50  %=100%
19. Dog & Bee LLC NO 50 %+ 60 %=100%
QUESTION 2

Do you find that Brenda W. Hughes withdrew more than her 50% of the separate property
deposits made into First National Bank Account 9557 and, if so, are the funds (which were not
used for living expenses as defined in the Premarital Agreement) to be considered as part of the
$10,000,000.00 described in Paragraph IILB.4 of the Ratification and Amendment of Premarital
Agreement?

Answer: "Yes" or "No."

Answer: No .

If your answer to Question 2 is “Yes”, then proceed to answer Question 3.

QUESTION 3

‘What amount?

Answer: $ &~
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QUESTION 4

Are the cash and assets owned by Brenda W. Hughes as determined in Question 1 (other
than the marital residence at 5156 Business Hwy. 181 N, Beeville, and the Charco Ranch and all
gifts as determined in Question 1) to be considered as part of the $10,000,000.00 described in
Paragraph II1.B.4 of the Ratification and Amendment of Premarital Agreement?

Answer "Yes" or "No."

Answer:_ €3

If you answer to Question 4 is “Yes”, then proceed to answer Question 5.
QUESTION 5

What amount? (Do not include in this number the amount, if any, found in Question 3).

Answer: $ Irﬁ’;g 053.%5

Actual Fraud

A spouse commits fraud if that spouse transfers separate property of the other spouse or
expends separate funds of the other spouse for the primary purpose of depriving the other spouse
of the use and enjoyment of that property or those funds. Such fraud involves dishonesty of
purpose or intent to deceive.

A relationship of confidence and trust exists between a husband and wife with regard to
that portion of the other spouse’s separate property that each spouse controls. This relationship
requires that the spouses use the utmost good faith and frankness in their dealings with each
other.

Because of the nature of the spousal relationship, conduct of a spouse affecting the
property rights of the other spouse may be fraudulent even though identical conduct would not be
fraudulent as between nonspouses.

QUESTION 6

Did Brenda W. Hughes commit fraud with respect to the separate property of Dan A.
Hughes?

Answer "Yes" or "No."

Answer:__ €5
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If your answer to Question 6 is “Yes”, then proceed to answer Question 7.
QUESTION 7

What sum of money, if paid now in cash, would fairly and reasonably compensate the
separate estate of Dan A. Hughes for the damages, if any, resulting from the fraud of Brenda W.
Hughes?

Answer in dollars.

Answer: $ _me 90
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Breach of Fiduciary Duty

QUESTION 8

Brenda W. Hughes owed Dan A. Hughes a fiduciary duty. To prove she complied with
her duty, Brenda W. Hughes must show-

a. the transactions in question were fair and equitable to Dan A, Hughes;

b. Brenda W. Hughes made reasonable use of the confidence that Dan A. Hughes
placed in her;

c. Brenda W. Hughes acted in the utmost good faith and exercised the most
scrupulous honesty toward Dan A. Hughes;

d. Brenda W. Hughes placed the interests of Dan A, Hughes above her own, did not
use the advantage of her position to gain any benefit for herself at the expense of Dan A.
Hughes, and did not place herself in any position where her self-interest might conflict
with her obligations as a fiduciary; and

€. Brenda W. Hughes fully and fairly disclosed all important information to Dan A.
Hughes conceming her transactions.

Did Brenda W. Hughes comply with her fiduciary duty to Dan A. Hughes?

Answer "Yes" or "No."

Answer:___ N0

If your answer to Question 8 is “No”, then proceed to answer Question 9.
QUESTION 9

What sum of money, if paid now in cash, would fairly and reasonably compensate the
separate estate of Dan A. Hughes for the damages, if any, resuiting from Brenda W. Hughes'

breach of fiduciary duty?

Answer in dollars.

Answer: $ 437204’- Q0
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Presiding Juror:

L. When you go into the jury room to answer the questions, the first thing you will need to
do is choose a presiding juror.

2. The presiding juror has these duties:

a. have the complete charge read aloud if it will be helpful to your deliberations;

b. preside over your deliberations, meaning manage the discussions, and see that you
follow these instructions;

c. give written questions or comments to the bailiff who will give them to the judge;
d. write down the answers you agree on;

€. get the signatures for the verdict certificate; and

f. notify the bailiff that you have reached a verdict.

Do you understand the duties of the presiding juror? If you do not, please tell me now.
Instructions for Signing the Verdict Certificate:

L. You may answer the questions on a vote of ten jurors. The same ten jurors must
agree on every answer in the charge. This means you may not have one group of ten jurors agree
on one answer and a different group of ten jurors agree on another answer.

2. If ten jurors agree on every answer, those ten jurors sign the verdict.

If eleven jurors agree on every answer, those eleven jurors sign the verdict.

If all twelve of you agree on every answer, you are unanimous and only the presiding
juror signs the verdict.

3. All jurors should deliberate on every question. You may end up with all twelve of
you agreeing on some answers, while only ten or eleven of you agree on other answers. But when

you sign the verdict, only those ten or those eleven who agree on every answer will sign the
verdict.
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Do you understand these instructions? If you do not, please tell me now.

leen 18 Y R AN LG

: BLE STARR BAUER
C X285 A, JUDGE PRESIDING

02:8 WV 81 d3SSI0
0¥033y 404 034
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Verdict Certificate

Check one:

v Our verdict is unanimous. All twelve of us have agreed to each and every answer. The
presiding juror has signed the certificate for all twelve of us.

ot Divie A Lurie
Signature of Pre$fding Juror Printed Name of Presiding Juror

Our verdict is not unanimous. Eleven of us have agreed to each and every answer and
have signed the certificate below.

Our verdict is not unanimous. Ten of us have agreed to each and every answer and have
signed the certificate below.

SIGNATURE NAME PRINTED

10.

11.
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Checks Drawn on Mr. Dan A and Brenda Hughes
First National Bank of Beeville Acct #xxx9557
Handwritten by Brenda Hughes in the amount of $50,000 or more
March 6, 2012 - June 18, 2014

3/6/2012 7658 100,000
4/2/2012 7667 50,000
4/19/2012 7672 150,000
6/1/2012 7719 50,000
6/7/2012 7721 50,000
6/8/2012 7723 50,000
7152012 7728 50,000
8/13/2012 7733 150,000
9/4/2012 7735 50,000
10/9/2012 7740 200,000
10/25/2012 7747 100,000
10/30/2012 7748 50,000
11/9/2012 7751 150,000
121312012 7752 125,000
12/18/2012 9803 150,000
11712013 9810 100,000
2/15/2013 9816 50,000
3/22/2013 9821 50,000
3/26/2013 9822 100,000
4/25/2013 9827 50,000
51712013 9833 75,000
6/5/2013 9837 50,000
6/13/2013 0838 50,000
6/27/2013 9841 100,000
7/2/2013 9842 50,000
7/26/2013 9846 50,000
8/19/2013 9849 75,000
8/20/2013 9820 50,000
8/28/2013 9852 50,000
9/20/2013 9854 80,000
10/4/2013 0856 100,000
10/24/2013 9858 50,000
12/23/2013 9893 150,000
2/26/2014 9903 50,000
3/17/2014 9910 50,000
3/31/2014 9773 50,000
5/5/2014 9786 150,000
6/18/2014 9793 50,000
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Brenda Hughes
Assets Solely in Wife's Name

Real Estate
902 E. Randall, Beeville
348 Petrus Lane, Beeville
106 Marion Drive, Rockport

Kel-Lee Properties LLC
119 N. Washington, Beeville
207 W. Bowie, Beeville
211 W, Bowie, Beeville
205 W. Bowie, Beeville
201 N, Madison, Beeville
141 Ridge Trail, San Antonio
710 N. Washington
N. Recindez Abst. 277, Bee Co.
Charco Road
Prosperity 3721
Loan from Brenda Hughes

Dog & Bee Tangible Equipment etc.

Bank Accounts
Prosperity 5073

Brakerage Accounts

HPO IRA 577
HPO Roth 9290
HPO TOD 6943

MNote Receivable

Sateof 3138-N-AirportRd-

Loan to Kel-Lee Kel-Lee Properties LLC

Jjewelry - at least

Total Assets

Estimated '
Value
85% of listing Price 136,000.00
85% of listing Price 42,415.00
Appraisal Dist. Value 204,000.00
85% of listing Price 510,000.00
85% of listing Price 191,250.00
Appraisal Dist. Value 276,370.00
85% of listing Price 110,500.00
85% of listing Price 33,660.00
85% of listing Price 560,388.00
4/30/2015 32,896.19
12/31/2013  (1,868,164.00}
30% of Cost 525,042.90
5/4/2015 63,146.90
8/31/2015 13,123.65
8/31/2015 7,684.93
8/31/2015 835,734.34
)
5/2/2014 —209.950.00 275"
12/31/2013 1,868,164.00

154,000.00
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Mr. Dan A, &Q - Hughes

Detail of Transactions in Joint
FNB acct. xxx9557

Assumesithat all fundsii. .- account are jointly cwned with each part
owning o;ne-half of the funds in the account as their separate property

Deposits' Payments & Transfers Tab1
[Date | ck#  Description DAHSep | Other Total Joint _ [Husband]  Wife |  Total Balance |
5/1/2008 Balance forward ! 0.00 37,340.49
5/1/2008 Wire Transfer Dep 200,000.00 200,000.00 0.00 237,340.49 Goldman Sachs
5/2/2008 6466 0.00 2,075.00 2,075.00 235,265.49
5/2/2008 7134 . 0.00 1,000.00 1,000.00 234,265.49
5/2/2008 7141 0.00 5B3.43 583.43 233,682.06
5/2/2008 7139 0.00 67.30 67.30 233,614.76
5/5/2008 7151 Brenda Hughes 0.00 200,000.00 200,000.00 33,614.76
5/5/2008 7150 Heinrichs & DeGennaro 0.00 9,587.36 9,587.36 24,027.40 file #3207
5/5/2008 7149 ; 0.00 462,47 462.47 23,564.93
5/5/2008 7143 | 0.00 420,00 420.00 23,144.93
5/5/2008 7142 ; 0.00 314.00 314.00 22,830.93
5/5/2008 7144 0.00 31.55 31.55 22,799.38
5/5/2008 7153 0.00 30.60 30.60 22,768.78
5/5/2008 7138 0.00 84.91 g4.91 22,683.87
5/6/2008 Dan Hughes 100,000.00 100,000.00 0.00 122,683.87
5/6/2008 7368 Petsmart 0.00 2,546.37 2,546.37 120,137.50
5/6/2008 7370 0.00 2,000.00 2,000.00 118,137.50
5/6/2008 7136 0.00 1,254.50 1,254.50 116,883.00
5/6/2008 7369 0.00 98.19 98.19 116,784.81
5/6/2008 7148 0.00 79.02 79.02 116,705.79
5/6/2008 7145 0.00 77.81 77.81 116,627.98
5/6/2008 7140 0.00 37.22 37.22 116,590.76
5/6/2008 7147 0.00 597.07 597.07 115,993.69
5/7/2008 1,283,00 1,283.00 0.00 117,276.69
5/7/2008 7155 Brenda Hughes 0.00 20,000:00 20,000.00 97,276.69
5/7/2008 7152 0.00 570.00 570.00 96,706.69
5/7/2008 7146 0.00 202.10 202.10 96,504.59
5/7/2008 7135 0.00 50.00 50.00 96,454.59
5/9/2008 7371 0.00 344.97 344.97 95,109.62
5/9/2008 7154 0.00 329.00 329.00 95,780.62
5/12/2008 7180 FNB-Furnitureland South 0.00 9,199.73 9,199.73 86,580.89
5/12/2008 7373 Artwood 0.00 5,000.00 5,000.00 81,580.89
5/12/2008 7372 0.00 185.00 185.00 81,385.89
5/12/2008 7164 0.00 79.40 79.40 81,316.49
5/13/2008 7156 Heinrichs & DeGennara 0.00 360.67 360.67 80,955.82 file #3207
5/14/2008 7166 0.00 187.50 187.50 80,768.32
5/14/2008 7162 0.00 103.87 103.87 80,664.45
5/14/2008 7163 0.00 73.60 73.60 80,590.85
5/14/2008 7165 0.00 50,00 50.00 80,540.85
5/14/2008 7160 0.00 150.70 150.70 80,390.15
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Deposits| Payments & Transfers
[Date | ck# Description DAHSep |  Other | Total loint | Husband [ Wife | Total Balance |
5/15/2008 7161 0.00 100.00 100.00 80,250.15
5/15/2008" 7169 0.00 79.95 79.95 80,210.20
5/16/2008 7376 0.00 2,208.14 2,208.14 78,002.06
5/16/2008 7157 0.00 165.00 165.00 77,837.06
5/16/2008 7167 0.00 50.00 50.00 77,787.06
5/16/2008 7168 D.00 49,00 49.00 77,738.06
5/16/2008 7158 0.00 35.68 35.68 77,702.38
5/19/2008 7374 0.00 2,008.68 2,008.68 75,693.70
5/18/2008 7375 Fla Cardservices 0.00 11,818.11 13,818.11 63,875.59
5/20/2008 Dan Hughes 60,000.00 60,000.00 0.co 123,875.59
5/20/2008 7377 0.00 866.00 866.00 123,009.59
5/20/2008 7183 0.00 500.00 500.00 122,508.59
5/21/2008 7378 Brenda Hughes g.00 15,000.00 15,000.00 107,508.55
5/21/2008 7158 €.00 45.00 45.00 107,464.59
5/21/2008 7123 0.00 45.00 45.00 107,419.59
5/23/2008 7181 0.00 1,180.34 1,180.34 106,238.25
5/27/2008 7185 0.00 144.34 144.34 106,094.91
5/27/2008 7182 0.00 121.08 121.08 105,973.83
5/28/2008 7379 0.00 1,669.71 1,669.71 104,304.12
5/29/2008 7186 0.00 308.80 308.80 103,995.32
5/30/2008 7187 0.00 215.42 215.42 2103,779.20
5/30/2008 7188 0.00 81.08 81.08 103,698.82
5/31/2008 132.09 132.09 0.00 103,830.91
6/2/2008 7196 0.00 2,142.33 2,142.33 101,688.58
6/2/2008 7380 0.00 412.00 412.00 101,276.58
6/3/2008 7197 Louis Kaase 0.00 4,722.12 4,722.12 95,554.46
6/3/2008 7365 0.00 2,125.00 2,125.00 94,429.46
6/3/2008 7153 0.00 697.64 697.64 93,731.82
6/3/2008 7184 ; D.00 67.30 67.30 93,664.52
6/4/2008 1,279.00 1,273.00 0.00 94,943.52
6/4/2008 7381 Brenda Hughes ; 0.00 20,000.00 20,000.00 74,943,52
6/4/2008 7382 lack Linney 0.00 12,200.00 12,200.00 62,743.52
6/4/2008 7206 0.00 553.48 553.48 62,190.04
6/4/2008 7190 0.00 199,12 199.12 61,990.92
6/5/2008 7207 0.00 1,600.00 1,600.00 60,390.92
6/5/2008 7184 0.00 1,500.00 1,500.00 58,890.92
6/5/2008 7192 0.00 314.00 314,00 58,576.92
6/5/2008 7195 0.00 65.83 65.83 58,511.09
6/5/2008 7191 0,00 26.41 26.41 58,484,68
6/6/2008 7204 0.00 149.30 149.30 58,335.38
6/6/2008 7203 0.00 77.94 77.94 58,257.44
6/6/2008 7201 0.00 51.72 51.72 58,205.72
8/6/2008 7205 0.00 27.43 27.43 58,178.29
B/6/2008 7199 0.00 21.40 21.40 58,156.89

BH

BH

)
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6/6/2008 7189 i Q.00 326.43 326.43 57,830.46
6/6/2008 7158 0.00 150.70 150.70 57,679.76
6/9/2008 Wire Transfer Dep 75,000.00 75,000.00 D.00 132,679.76
6/9/2008 7211 0.00 205.00 205.00 132,474.76
6/10/2008 7385 Saks 0.00 5,919.56 5,519.56 126,555.20
6/10/2008 7386 Tony Legner 0.00 5,000.00 5,000.00 121,555.20
6/11/2008 1405 0.00 1,000.00 1,000.00 120,555.20
6/11/2008 7210 Heinrichs & DeGennaro 0.00 294.88 294.88 120,260.32 file #3207
6/12/2008 Dan Hughes 60,000.00 60,000.00 0.00 180,260.32
6/12/2008 7218 Brenda Hughes 0.00 75,000.00 75,000.00 105,260.32
6/12/2008 7202 0.00 19.85 19.95 105,240.37
6/13/2008 7387 Cash 0.00 5,000.00 5,000.00 100,240.37 BH
6/13/2008 7216 .00 833,08 833.08 99,407.29
6/13/2008 7212 0.00 50.00 50.00 99,357.29
6/13/2008 7214 0.00 4.06 4.06 99,353.23
6/16/2008 7209 0.00 595.38 595.38 98,757.85
6/16/2008 7200 0.00 325.00 325.00 98,432.85
6/17/2008 7221 0.00 1,467.26 1,467.26 96,965.59
6/17/2008 7350 0.00 1,000.00 1,000.00 95,965.59
6/17/2008 7220 0.00 905.00 505.00 95,060.59
6/17/2008 7213 0.00 749.79 749.79 94,310.80
6/17/2008 7219 0.00 167.15 167.15 94,143.65
6/18/2008 7208 McCain Victory 2008 0.00 4,600.00 4,600.00 89,543.65
6/18/2008 7217 0.00 45,00 45.00 89,498.65
6/19/2008 7388 0.00 1,909.91 1,908.91 87,588.74
6/19/2008 7215 0,00 129.77 129,77 87,458.97
6/24/2008 7391 0.00 355.60 355.60 87,103.37
6/24/2008 7223 0.00 121.08 121.08 86,982.29
6/25/2008 7224 0.00 580.59 580.59 86,401.70
6/26/2008 7222 0.00 100.00 100.00 86,301.70
6/30/2008 10}'2.22 102.22 0.00 86,403.92
6/30/2008 7225 Brenda Hughes : 0.00 20,000.00 20,000.00 66,403.92
6/30/2008 ach 0.00 411.00 411.00 65,992.92
6/25/2008 7226 0.00 554.66 554.66 65,438.26
6/25/2008 7227 0.00 399.69 399.69 65,038.57
6/25/2008 7228 0.00 67.30 67.30 64,971.27
6/25/2008 7229 0.00 82,74 82.74 64,888.53
6/25/2008 7230 0.00 155.43 155.43 64,733.10
6/25/2008 7231 0.00 272.75 272.75 64,460.35
6/25/2008 7232 0.00 233.57 233.57 64,226.78
6/27/2008 7233 0.00 358.78 358.78 63,868.00
6/27/2008 7234 0.00 187.24 187.24 63,680.76
7/3/2008 7235 0.00 85.00 85.00 63,595.76
7/3/2008 7236 0.00. 52.82 52.82 63,542.94
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7/3/2008 7237 0.00 125.86 125.96 63,416.98
7/3/2008 7238 0.00 250.00 250.00 63,166.98
7/3/2008 7239 0.00 10.72 10.72 63,156.26
7/3/2008 7240 0.00 124.49 124.49 63,031.77
7/3/2008 7241 0.00 45.00 45,00 62,986.77
7/3/2008 7242 Chase 0.00 17,181.29 17,181.29 45,805.48
7/7/2008 1,279.00 1,275.00 0.00 47,084.43
7/7/2008 Dan Hughes £0,000.00 : £0,000.00 0.00 107,084.48
7/7/2008 7243 0.00 167.79 167.79 106,916.69
7/7/2008 7244 0.00 150.58 150.58 106,766.11
7/7/2008 7245 Heinrichs & DeGennaro 0.00 2,914.61 2,914.61 103,851.50
7/7/2008 7246 Brenda Hughes 0.00 . 20,000.00 20,000.00 83,851.50
7/7/2008 7247 0.00 1,685.65 1,685.65 82,165.85
7/15/2008 7248 0.00 50.00 50.00 82,115.85
7/15/2008 7249 0.00 165,00 165.00 81,950.85
7/15/2008 7250 0.00 1,267.20 1,267.20 80,683.65
7/15/2008 7251 0.00 120,60 120.60 B0,563.05
7/15/2008 7252 0.00 387.48 387.48 80,175.57
7/15/2008 7253 0.00 362.33 362.33 79,813.24
7/15/2008 7254 0.00 45.00 45,00 79,768.24
7/17/2008 101.41 101.41 0.00 79,869.65
7/17/2008 7255 0.00 49.00 45.00 79,820.65
7/17/2008 7392 0.00 2,400.00 2,400.00 77,420.65
7/17/2008 7393 0.00 105.20 105.20 77,315.45
7/17/2008 7395 0.0D 1,000.00 1,000.00 76,315.45
7/17/2008 7396 Artwaod 0.00 5,750.00 5,750.00 70,565.45
7/17/2008 7397 0.00 1,057.63 1,057.63 £9,507.82
7/17/2008 7398 0.00 93.47 93.47 69,414.35
7/17/2008 7399 0.00 225,00 225.00 69,189.35
7/17/2008 7400 Brenda Hughes 0.00 60,000.00 60,000.00 9,189.35
7/17/2008 7401 0.00 150.00 150.00 9,039.35
7/17/2008 7366 0.00 2,125.00 2,125.00 6,914.35
7/17/2008 ach 0.00 40.18 40,18 6,874.17
7/21/2008 7256 0.00 113.24 113.24 6,760.93
7/25/2008 Dan Hughes 75,000.00 75,000,00 0.00 81,760.93
7/28/2008 7257 0.00 273.05 279.05 81,481.88
7/28/2008 7258 0.00 255.48 255.48 81,226.40
7/28/2008 7259 0.00 394,98 394.98 80,831.42
7/28/2008 7260 0.00 868,12 868.12 79,963.30
7/28/2008 7261 0.00 82.07 82.07 79,881.23
7/28/2008 7262 i 0.00 81.17 81.17 79,800.05
7/28/2008 7253 : 0.00 77.61 77.61 79,722.45
7/28/2008 7254 0.00 231.17 231.17 79,491.28
7/31/2008 7265 0.00 46.80 46.80 79,444,48

Tab 1
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. Payments & Transfers
|Date |__ck#  Description DAHSep | Other | Total Joint_ | Husband | Wife | Total Balance
7/31/2008 7266 ' 000 - 9493 94.93 79,349.55
7/31/2008 7267 0.00 7794 77.94 79,271.61
7/31/2008 7268 0.00 83.76 83.76 79,187.85
7/31/2008 7269 : 0.00 52.45 52.45 79,135.40
8/1/2008 513.38 513.38 0.00 79,648.78
8/1/2008 7270 ! 0.00 0.00 0.00 79,648.78
8/4/2008 7271 ; 0.00 0.00 0.00 79,648.78
8/4/2008 7272 : 0.00 17.44 17.44 79,631.34
8/4/2008 7273 0.00 150.61 150.61 79,480.73
8/4/2008 7274 Wicker Basket 0.00 9,110.32 9,110.32 70,370.41
8/4/2008 7275 ) Wilkinson Co Inc 0.00 7.883.23 7,883.23 62,487.18
8/6/2008 Dan Hughes 75,000.00 75,000.00 0.00 137,487.18
8/6/2008 7276 0.00 1,300.00 1,300.00 136,187.18
8/7/2008 1,279.00 1,279.00 0.00 137,466.18
8/7/2008 49,89 49,89 0.00 137,516.07
8/7/2008 7277 0.00 288.48 288.48 137,227.59
8/7/2008 7278 0.00 205.00 205.00 137,022.59
8/7/2008 7279 0.00 704.19 704.19 136,318.40
8/8/2008 7280 0.00 1,000.00 1,000.00 135,318.40
8/11/2008 7281 0.00 100.00 100.00 135,218.40
8/11/2008 7282 0.00 100.00 100.00 135,118.40
8/11/2008 7283 . 0.00 50.00 $0.00 135,068.40
8/11/2008 7284 : 0.00 33.02 33.02 135,035.38
8/12/2008 7285 : . 0.00 2,400.00 2,400.00 . 132,635.38
8/12/2008 7286 McCoy's 0.00 6,789.46 6,789.46 125,845.92
8/12/2008 7287 0.00 702.78 702.78 125,143.14
8/12/2008 7288 0.00 1,889.18 1,885.18 123,253.96
8/13/2008 7289 Koehler Insurance 0.00 10,307.00 10,307.00 112,946.96
8/13/2008 7290 : 0.00 1,269.00 1,269.00 111,677.96
8/13/2008 7291 Farmer's Insurance 0.00 7,106.00 7,166.00 104,571.96
8/13/2008 7292 0.00 1,060.00 1,060.00 103,511.96
8/19/2008 7293 0.00 66.09 66.09 103,445.87
8/19/2008 7294 0.00 476.72 476.72 102,969.15
8/21/2008 7295 0.00 636.81 636.81 102,332.34
8/21/2008 7296 0.00 28.00 28.00 102,304.34
8/25/2008 7297 0.00 81.17 81.17 102,223.17
8/25/2008 7298 0.00 301.15 301.15 101,922.02
8/25/2008 7299 0.00 395.61 395.61 101,526.41
8/25/2008 7300 0.00 147.88 147.88 101,378.53
8/25/2008 7301 0.00 500.00 500.00 100,878.53
8/25/2008 7302 0.00 81.66 -81.66 100,796.87
8/25/2008 7303 0.00 22952 229.52 100,567.35
8/25/2008 7367 0.00 2,125.00 2,125.00
e __Bf25/2008____ 7402 0.00 200.00 200.00
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8/25/2008 7403 : 0.00 1,600.00 1,600.00 96,642.35 BH's cks-no dates
8/25/2008 7404 D.0D 1,151.03 1,151.03 95,491.32 BH's cks-no dates
8/25/2008 7405 0.00 25.00 29.00 95,462.32 8H's cks-no dates
8/25/2008 7406 0.00 460.00 460.00 95,002.32 BH's cks-no dates
8/25/2008 7407 Brenda Hughes 0.00 50,000.00 50,000.00 45,002.32 BH
8/25/2008 7408 0.00 265.00 265.00 44,737.32 BH's cks-no dates
8/25/2008 7409 Zach Baldwin 0.00 4,000.00 4,000.00 40,737.32 BH's cks-no dates
8/25/2008 7410 0.00 373.36 373.36 40,363.95 BH's cks-no dates
8/25/2008 7411 0.00 825.00 825.00 39,538.96 BH's cks-no dates
8/25/2008 7412 Leah Curry 0.00 10,000.00 10,000.00 29,538.96 BH's cks-no dates
8/25/2008 7413 Brenda Hughes 0.00 20,000.00 20,000.00 9,538.96 BH
8/28/2008 Dan Hughes 100,000.00 100,000.00 0.00 109,538.96
8/26/2008 7304 0.00 79.49 79.49 109,459.47
8/26/2008 7305 3-G Electric 0.00 7,699.78 7,699.78 101,759.69
8/31/2008 86.40 86.40 0.00 101,846.09
8/27/2008 7306 : 0.00 94.41 24,41 101,751.68
8/28/2008 7307 0.00 341.41 341.41 101,410.27
8/28/2008 7308 0.00 83.76 83.76 101,326.51
B/29/2008 7309 3-G Electric 0.00 12,869.39 12,869.39 88,457.12

9/1/2008 7170 0.00 2,125.00 2,125.00 86,332.12

9/2/2008 7310 Antonio Gutierrez 0.00 3,200.00 3,200.00 83,132.12

§/3/2008 7311 0.00 825.31 82531 82,306.81

9/3/2008 7312 0.00 50.00 90.00 82,216.81

9/3/2008 7313 0.00 779.40 779.40 81,437.41

9/3/2008 7314 0.00 33.44 33.44 81,403.97

9/3/2008 7315 0.00 152.60 152.60 81,251,37

9/5/2008 7315 0.00 454.13 454,13 80,797.24

9/5/2008 7317 ) 0.00 569.72 569.72 80,227.52

9/8/2008 1,279.00 1,275.00 0.00 81,506.52

9/9/2008 7318 0.00 374.57 374.97 81,131.55

9/9/2008 7319 0.00 50.00 50.00 81,081.55

9/9/2008 7320 0.c0 134.12 134.12 80,947.43

9/9/2008 7321 0.00 18.40 18.40 80,925.03

9/9/2008 7322 0.00 225.00 229,00 80,700.03

9/9/2008 7323 0.00 1,823.83 1,823.83 78,876.20

9/9/2008 7324 0.00 693.32 693.32 78,182.88

9/9/2008 7325 0.00 222,55 222.55 77,950.33

9/9/2008 7326 0.00 43.31 43.31 77,917.02

9/9/2008 7327 0.00 215.98 215.98 77,701.04

9/9/2008 7328 3-G Electric 0.00 18,434.50 18,434.50 59,266.54
9/11/2008 7329 Kenny Wehmeyer-cash for BH 0.00 1,600.00 1,600.00 57,666.54
9/12/2008 Dan Hughes 100,000.00 100,000.00 0.00 157,666.54
9/16/2008 7330 Dave Moore 0.00 6,500.00 6,500.00 151,166.54 1995 Bombardier
9/16/2008 7331 3-G Electric 0.00 10,043.61 10,043.61 141,122.93
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9/16/2008 7332 : 0.00 133.30 133.30 140,982.63
9/19/2008 7333 3-G Electric 0.0D 19,672.18 19,672.18 121,317.45
9/19/2008 7334 0.00 510.44 510.44 120,807.01
9/19/2008 7335 0.00 136.42 136.42 120,670.5%
9/18/2008 733 0.00 0.00 0.00 120,670.59
9/19/2008 7337 0.00 580.59 580.59 120,090.00
9/23/2008 Dan Hughes 125,000.00 125,000.00 0.00 245,090.00
9/23/2008 7338 0.00 438,63 438.63 244,651.37
9/23/2008 7339 0.00 83.49 83.49 244,567.88
9/24/2008 7340 0.00 81.17 81.17 244,486,71
9/24/2008 7341 0.00' 0.00 0.00 244,486.71
9/26/2008 7342 3-G Electric 0.00 30,067.01 30,067.01 214,419.70
9/26/2008 7414 Tusinzy? Co 0.00 2,998.11 2,998.11 211,421.59
9/26/2008 7415 0.00 813.50 813.50 210,608.09
9/26/2008 7417 Pam Bailey 0.00 15,000.00 15,000.00 155,608.09
9/26/2008 7418 0.00 465.73 465.73 195,142.36
9/26/2008 7420 0.00 312.35 312.35 194,830.01
9/26/2008 7421 0.00 599,00 599.00 194,231.01
9/26/2008 7422 0.00 182.24 182.24 194,048.77
95/26/2008 7423 0.00 683.91 683.91 193,364.86
9/26/2008 7424 0.00 200.00 200.00 193,164.86
9/26/2008 7425 Brenda Hughes 0.00 25,000.C0 25,000.00 168,164.86
5/26/2008 7427 Utopia 0.00 7,500.00 7,500.00 160,664.86
9/26/2008 7428 D.00 300.00 300.00 160,364.86
9/26/2008 7429 0.00 750.00 750.00 159,614.86
9/26/2008 7430 0.00 312.12 312.12 159,302.74
9/30/2008 133.37 133.37 0.00 159,436.11
10/2/2008 7171 0.00 2,125.00 2,125.00 157,311,121
10/2/2008 7364 0.00 600,38 £00.38 156,710.73
10/2/2008 7350 0.00 77.94 77.94 156,632.75
10/3/2008 7345 0.00 85.24 85.24 156,547.55
10/3/2008 7346 Chase 0.00 17,855.07 17,855.07 138,692.48
10/3/2008 7343 0.00 186.25 186.25 138,506.23
10/6/2008 7426 Land Title Co 0.00 50,000.00 50,000,00 88,506.23
10/6/2008 7431 Brenda Hughes 0.00 20,000.00 20,000.00 68,506.23
10/6/2008 7432 0.00 1,600.00 1,600.00 66,906.23
10/6/2008 7348 0.00 939,30 939.30 65,966.93
10/6/2008 7341 0.00 594,02 594,02 65,372.91
10/6/2008 7349 0.00 199.81 199.81 65,173.10
10/7/2008 1,341.94 1,341.94 0.00 66,515.04
10/7/2008 Dan Hughes 100,000.00 : 100,000.00 0.00 166,515.04
10/7/2008 7351 3-G Electric i 0.00 8,821.42 8,821.42 157,693.62
10/7/2008 7347 0.00 1,000.00 1,000.00 156,693.62
10/9/2008 7760 Brenda Hughes . 0.00 20,000.00 20,000.00 136,693.62

cleared in oct

cleared in oct
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