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I.  INTRODUCTION. Our society, in fact our
world, is inthe midst of a significant transformation
in which the focus of our economic and personal
lives is shifting away from what we call tangible
assets and toward what we call intangible assets.
A recent but telling indication is the fact that on
August 10, 2011, for a brief moment, the market
capitalization of Apple Corporation (which makes
workplace tools and electronic toys but earns billions
of dollars selling other people’s intellectual property)
exceeded that of Exxon Mobil Corporation (which
uses a large number of heavy industrial assets to
retrieve, transport, and refine oil from the ocean
bottoms, deserts, and arctic wastelands). The
accounting profession is making some effort to keep
up with these changes, but it is a running a decade
behind in some respects and isn’t event trying in
others. The legal profession has been extremely slow
to react to these changes, and antiquated legal
doctrines are causing injustices to occur of which
the courts are unaware because the lawyers them-
selves are unaware of the changes.

A. THE IMPORTANCE OF INTANGIBLE
ASSETS IN THE “NEW ECONOMY.” In the
mind of the law, the “goodwill” of a business is
whatever it is that makes the business more than the
sum of its parts. In the past, when all the assets of
a business were physical things, the “extra value”
of the business was associated with location, or
buying habits, or personal connections between the
business owner and sales staff and the customer. This
is a visualization dating back to the general store
on Main Street. In the present economy of shopping
from mail order catalogues, on cable tv, and over
the internet, with physical delivery by mail, Federal
Express, or UPS, and delivery of software,
entertainment and information over telephone lines,
coaxial cable or microfiber wires, of free trade and

world-wide price competition, of huge Walmarts
replacing small stores, of HMOs and PPOs and
hospitals controlling the flow of medical care, and
of lawyer advertising, the old loyalty-based
conception of goodwill of a business has been
replaced by brand loyalty, convenience, and price,
as the factors that keep customers coming.

In today’s economy, the things that make most
businesses valuable are intangible assets. Consider
this: the richest man in America does not sell cars,
or hamburgers, or oil. He sells CDs with 0's and
1's on them.

The importance of intangible assets is the
distinguishing feature of the new economy. By
and large, existing financial statements
recognize those assets only when they are
acquired from others. Accounting standard
setters should develop a basis for the
recognition and measurement of internally
generated intangible assets.

Wayne S. Upton, Jr., Special Report: Business and
Financial Reporting, Challenges from the New
Economy, FINANCIAL ACCOUNTING STANDARDS
BoARD (April 2001), on line at <http://mwww.fash.org
[articles&reports/sr_new_economy.pdf#76>.

Internally-created intangible assets are becoming
increasingly important in business and harder to
ignore. An October 2001 report by Leonard I.
Nakamura of the Federal Reserve Bank of
Philadelphia estimated that U.S. companies invest
inintangibles atarate of $1 trillion per year, which
means that “businesses are investing nearly as much
in intangibles as they are in plant and equipment
(business investment in fixed nonresidential plant
and equipment in 2000 was $1.1 trillion).” Nakamura
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also suggested that a third of the value of U.S.
corporate assets are intangibles. By “intangibles”
Nakamura means “private expenditures on assets
that are intangible and necessary to the creation and
sale of new or improved products and processes.
These include designs, software, blueprints, ideas,
artistic expressions, recipes, and the like. They also
include the testing and marketing of new products
that are a necessary sunk cost of their first sale to
customers. Itisthe private expense to create private
rightsto sell new products.” Leonard I. Nakamura,
What Is the U.S. Gross Investment in Intangibles?
(At Least) One Trillion Dollars a Year!,
<http://www.phil.frb.org/files/wps/2001/
wp01-15.pdf>.

According to investment researcher Jack Ciesielski:
“For 168 companies in the S & P 500 that had
intangibles in 1990 and in 1999, the average ratio
of intangibles to total assets was 13% in 1990 and
grew to 18% by 1999. The result is even more
startling when intangibles are compared to common
equity: in 1990, the average ratio was 49%, and it
swelled to nearly 73% by 1999.”
<http://www.accountingobserver.com/commenta
ry/briefs/2001/fasb-goodwill.asp>.

B. HUMAN CAPITAL. Economictheory atone
time adhered to the view that land and labor were
the only two components of economic life.
Eventually accumulated capital entered the picture,
so that land, labor, and capital became the three
components of economic life. Until the 1950s,
economic theory mostly assumed that labor power
was static and could not be enhanced.* Beginning
in the 1950s, economists developed the idea of
“human capital,” or education, training, medical care,
and other additions to knowledge and health that
improved the capabilities of the individual worker.?
This view approached education and training as an
investment rather than a “cultural experience.”
University of Chicago Professor T. W. Schultz
established that the American economy has long had
ahigher return on "human capital" than on physical
capital.* In 1964, another University of Chicago
Professor Gary Becker published his book HuMAN
CAPITAL, which likened human capital to investments
in factories and machines. Becker argued that one
could invest in human capital (via education, training,
medical treatment) and that a person’s output

depended partly on the rate of return on his or her
human capital.®

Texas, along with most other states, considers a
spouse’s human capital to be personal to the spouse,
and to amount to no more than post-divorce earnings
which belong exclusively to the spouse who earns
it after divorce. That human capital, which we in
Texas call “personal goodwill,” is not property and,
even if that capital was developed during marriage,
or enhanced during marriage, the other spouse has
no claim to it upon divorce.

Human capital finds its way into the discussion of
enterprise goodwill versus personal goodwill, in
Section VI of this Article.

The business-owning spouse—who is the hypothetical
seller in the hypothetical sale of the business at fair
market value at the time of divorce-has personal
goodwill, which to some extent includes his or her
human capital. Most states exclude the value of this
personal goodwill from the property division on
divorce. Butthe business itself can also (and almost
always does) have human capital, and in most states
this human capital of the business is included in
enterprise goodwill that has a value that can be
divided in a divorce.

C. THE ACCOUNTANTS. The accounting
profession has been making some effort to keep pace
with the transition from a tangible toward an
intangible based economy. In June of 2001 the
Financial Accounting Standards Board (FASB)
supplanted its outdated APB Opinion 17, Intangible
Assets, with Financial Accounting Standard No. 142,
Goodwill and Other Intangible Assets. Gone was
the assumption of Opinion 17 that goodwill and other
intangible assets were wasting assets that should be
amortized over a 40-year period. Henceforth,
goodwill and intangible assets with indefinite useful
lives would be tested at least annually for
impairment. Intangible assets with definite useful
lives were to be amortized over those useful lives,
not an arbitrary 40 years.

Also in June 2001 FASB issued Financial
Accounting Standard No. 141, Business
Combinations (updated 2007), which gave directions
on how accountants should allocate the purchase
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price when one business bought another, including
how to allocate part of the purchase price to
intangible assets and goodwill acquired by purchase.
FAS 141 supplanted APB Opinion 16. Opinion 16
required that accountants separately recognize
intangible assets when they could be identified and
named-a crude concept in aworld with a multiplicity
of intangible assets that were new and strange. FAS
No. 141 requires that intangible assets acquired
through the purchase of a business be recognized
as assets apart from goodwill if they are
“identifiable,” which means that they meet one of
two criteria—the separability criterion or the
contractual-legal criterion. These concepts are
discussed in Section IV.B.1 below. FAS No. 141
also givesan illustrative list of intangible assets that
meet either of those criteria.

FAS 141 and 142 thus represent a modernization
of the accounting profession’s approach to intangible
assets, including goodwill. However, the accounting
profession still lags behind the economy in that even
this updated recognition of intangible assets only
applies when one business acquires another business
and pays more than the value of the tangible assets,
which requires that the excess price paid must be
allocated between intangible assets and residual
goodwill. The accounting profession still does not
recognize self-created intangible assets as separable
from goodwill and it is still behind-the-times (but
not nearly as behind as the legal profession).

D. THELAWYERS. The lawyers, meaning both
practitioners and judges, have lagged far behind the
economists and the accountants in adapting to the
change from tangible to intangible assets and the
recognition of human capital. This is partly because
there are 51 versions of family law in America, and
partly because the law changes slowly through case
decisions, or fitfully through infrequent statutory
enactments. There is no governing body of lawyers
or judges whose task it isto upgrade and modernize
the legal conceptual framework relating to intangible
assets and goodwill. This places the responsibility
for change on the lawyers who litigate business
valuation issues to be alert to these new
developments in our economy, and to pursue them
in the court system.

I1. HUMAN CAPITAL. The use of the term

“human capital” in modern neoclassical economic
literature is said to date back to Jacob Mincer's
pioneering article Investment in Human Capital and
Personal Income Distribution in The Journal of
Political Economy in 1958. Nobel Prize-winning
Economist Gary Becker, in his book HuMAN
CAPITAL, published in 1964, argues that a person
invests in his or her own human capital (via
education, training, medical treatment), and that
person’s income depends partly on the rate of return
on that human capital. A discussion by Gary Becker
of the concept of human capital is available on the
internet, <http:/mww.econlib.org/library/Enc/Human
Capital. html>. Some of Becker’s important points
are:

To most people capital means a bank account,
ahundred shares of IBM stock, assembly lines,
or steel plants in the Chicago area. These are
all forms of capital in the sense that they are
assets that yield income and other useful outputs
over long periods of time.

But these tangible forms of capital are not the
only ones. Schooling, a computer training
course, expenditures of medical care, and
lectures on the virtues of punctuality and
honesty also are capital. That is because they
raise earnings, improve health, or add to a
person's good habits over much of his lifetime.
Therefore, economists regard expenditures on
education, training, medical care, and so on as
investments in human capital. They are called
human capital because people cannot be
separated from their knowledge, skills, health,
or values in the way they can be separated from
their financial and physical assets.

Education and training are the most important
investments in human capital. Many studies
have shown that high school and college
education in the United States greatly raise a
person's income, even after netting out direct
and indirect costs of schooling, and even after
adjusting for the fact that people with more
education tend to have higher 1Qs and
better-educated and richer parents. Similar
evidence is now available for many years from
over a hundred countries with different cultures
and economic systems. The earnings of more
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educated people are almost always well above
average, although the gains are generally larger
in less developed countries.
* * *

The economics of human capital have brought
about a particularly dramatic change in the
incentives for women to invest in college
education in recent decades. Prior to the sixties
American women were more likely than men
to graduate from high school but less likely to
continue on to college. Women who did go to
college shunned or were excluded from math,
sciences, economics, and law, and gravitated
toward teaching, home economics, foreign
languages, and literature. Because relatively
few married women continued to work for pay,
they rationally chose an education that helped
in "household production—and no doubt also
in the marriage market—by improving their
social skills and cultural interests.

All this has changed radically. The enormous
increase in the labor participation of married
women is the most important labor force change
during the past twenty-five years. Many women
now take little time off from their jobs even
to have children. Asaresult the value to women
of market skills has increased enormously, and
they are bypassing traditional "“women's" fields
to enter accounting, law, medicine, engineering,
and other subjects that pay well. Indeed, women
now comprise one-third or so of enrollments
in law, business, and medical schools, and many
home economics departments have either shut
down or are emphasizing the "new home
economics.” Improvements in the economic
position of black women have been especially
rapid, and they now earn just about as much
as white women.

Of course, formal education is not the only way
to invest in human capital. Workers also learn
and are trained outside of schools, especially
on jobs. Even college graduates are not fully
prepared for the labor market when they leave
school, and are fitted into their jobs through
formal and informal training programs. The
amount of on-the-job training ranges from an
hour or so at simple jobs like dishwashing to
several years at complicated tasks like

engineering in an auto plant. The limited data
available indicates that on-the-job training is
an important source of the very large increase
in earnings that workers get as they gain greater
experience at work. Recent bold estimates by
Columbia University economist Jacob Mincer
suggest that the total investment in on-the-job
training may be well over $100 billion a year,
or almost 2 percent of GNP.

Anarticle by John F. Tomer, Personal Capital and
Emotional Intelligence: an Increasingly Important
Intangible Source of Economic Growth, 29 EASTERN
ECONOMICJOURNAL p. 453 (2003), <http://www:.find
articles.com/p/articles/mi_qa3620/is_200307/ai_
n9247655>, discusses a trend among economists
to look beyond physical capital, natural resources,
and labor, as bases for wealth creation, and to
consider human capital as a basis. Tomer says that
“the term capital has increasingly come to refer to
intangible factors such as the enhanced human
capacities owing to education and training.” While
along list of economists dating back several centuries
recognized human capital, according to Tomer these
economists were contemplating personal skills and
abilities. For example, “Paul Romer [1990, 253]
breaks down workers' human capital endowment
into three types of skills that are relevant for
production: (1) physical skills such as eye-hand
coordination and strength, (2) educational skills
acquired in primary and secondary school, and (3)
scientific talent acquired in post-secondary
education.” Tomer focuses on a new type of human
capital, what he calls social and organizational
capital, that “are the product of activities that create
social relationships.” This type of capital reposes
“not in individuals per se but in the relationships
or connections between people.”

Tomer discusses other terms used to describe human
capital, including “social capital,” and “psychological
capital.” Tomer chooses to use the term “personal
capital,” and says:

Personal capital is a kind of human capital
because it relates to a capacity embodied in
individuals. However, personal capital differs
from standard human capital in that the human
capacity involved is not the type developed by
academic education or by the usual types of
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job-related training. The personal capital
capacities are fundamentally different from
cognitive intelligence or intellectual knowledge.
Personal capital relates to an individual's basic
personal qualities and reflects the quality of
an individual's psychological, physical, and
spiritual functioning [Tomer, 1996, 626-27;
Tomer, 2001, 251]. Further, it mirrors one's
internal biochemical balance, physical health
and conditioning, psychological strengths and
weaknesses, and purpose in life. A person's
stock of personal capital is partly a product of
one's genetic inheritance, partly aresult of the
life-shaping events that one has encountered,
and partly an outcome of one's efforts to mature
and to grow in nonintellectual ways. Itis in part
produced intentionally. Personal capital
qualities are related to a person's capacity to
work or consume in that they underlie the more
specific capacities (standard human capital and
consumption capital) that a person invests in
to be qualified for work tasks or to be able to
enjoy consumer goods. Moreover, certain
personal capital qualities are a prerequisite for
developing successful organizational
relationships (social and organizational capital)
[Tomer, 1999a, 46-48]. Personal capital
capacities expand one's achievement
possibilities.

Tomer comments: “Unlike tangible capital, human
capital cannot be removed or alienated from an
individual to be sold.” This type of capital is akin
to the personal goodwill that so many states exclude
from the property division upon divorce.

The foregoing economic description of “human
capital” suggests that a property-based approach to
dealing with disparate earning capacity upon divorce
(such as putting a value on a professional degree
or professional license) will encounter complexities
that may overwhelm the legal analysis or the
valuation process. The more natural way to address
this issue is through post-divorce alimony.

IIl. THE LEGAL CONCEPTION OF
GOODWILL. Insome states enterprise goodwill
(sometimes called commercial goodwill or
professional goodwill) is divisible on divorce and
in some states it is not. In some states personal

goodwill is divisible on divorce and in some states
itis not. Part of the differences in law results from
differences in meaning of the term “goodwill.” The
following discussions break the term “goodwill”
down into components that can be more accurately
discussed. Because some appellate cases use the
term “professional goodwill” to mean the enterprise
goodwill of a professional business, and other cases
use the term “professional goodwill” to mean the
personal goodwill of a professional, in order to avoid
confusion this Article will not use the term
“professional goodwill.”

A. WHAT IS GOODWILL? Goodwill can be
viewed from both a legal perspective and an
accounting perspective. Because family law in
America consists of fifty-one different bodies of law,
there is great variety in the legal approaches to
goodwill upon divorce. There are some principles
that are shared between states due to the common
heritage of English law (Louisiana excepted)
pertaining to goodwill. There are some principles
that are shared between states because of common
notions of what constitutes “property.” But there
are wide differences in the law of different states
on the question of what constitutes goodwill, and
what goodwill is divisible on divorce.

1. SeekingaBetter Legal Conception of Good-
will. One member of Congress said this about
goodwill, in connection with the savings and loan
crisis: “"Goodwill is not cash. It is a concept, and
ashadowy one at that.” 135 Cong. Rec. 11795 (1989)
(remarks of Rep. Barnard), cited in U.S. v. Winstar
Corp.,518U.S. 839,854, 116 S.Ct. 2432, 2445 (U.S.
Sup. Ct. 1996).

The earliest English definition of “goodwill” was
given by Lord Eldon in Cruttwell v. Lye, 34 Eng.
Rep. 129 (Ch. 1810), which said: “The goodwill
which has been the subject of sale is nothing more
than the probability that the old customers will resort
to the old place.” The classic American legal
definition of goodwill was given by Justice Story
in his treatise on partnership law:

the advantage or benefit, which is acquired by
an establishment, beyond the mere value of the
capital, stock, funds, or property employed
therein, in consequence of the general public
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patronage and encouragement, which it receives
from constant or habitual customers, on account
of its local position, or common celebrity, or
reputation for skill or affluence, or punctuality,
or from other accidental circumstances or
necessities, or even from ancient partialities
or prejudices.

Story, COMMENTARIES ON THE LAW OF PARTNERSHIP
8 99 (6th Ed.1868). This definition was cited by
the U.S. Supreme Court in Metropolitan Nat. Bank
v. St. Louis Dispatch Co., 49 U.S. 436, 446, 13 S.Ct.
944, 948 (1893).

The U.S. Supreme Court once described goodwill
as “that element of value which inheres in the fixed
and favorable consideration of customers, arising
from an established and well-known and
well-conducted business,” in Des Moines Gas Co.
v. City of Des Moines, 238 U.S. 153, 165, 35 S.Ct.
811, 814 (U.S. Sup. Ct. 1915).

The U.S. Supreme Court more recently said this
about goodwill:

Although the definition of goodwill has taken
different forms over the years, the shorthand
description of good-will as “the expectancy of
continued patronage,” Boe v. Commissioner,
307 F.2d 339, 343 (CA9 1962), provides a
useful label with which to identify the total of
all the imponderable qualities that attract
customers to the business. See Houston
Chronicle Publishing Co. v. United States, 481
F.2d, at 1248, n. 5.

Newark Morning Ledger Co.v. U.S.,507 U.S. 546,
555-56,113S.Ct. 1670, 1675 (U.S. Sup. Ct. 1993).

The U.S. Court of Claims once said this about
goodwill:

Goodwill sometimes is used to describe the
aggregate of all of the intangibles of a
business.... Since anormal rate of return usually
is calculated on tangible assets only, goodwill
has been used as a synonym for the return on
all the intangibles of a business. In a more
restricted sense, goodwill is the expectancy that

the old customers will resort to the old place.
It is the sum total of all the imponderable
qualities that attract customers and bring
patronage to the business without contractual
compulsion. Another definition equates
goodwill with a rate of return on investment
which is above normal returns in the industry
and limits itto the residual intangible asset that
generates earnings in excess of anormal return
on all other tangible and intangible assets.

RichardS. Miller & Sons, Inc. v. United States, 537
F.2d 446, 450-51 (Ct. Cl. 1976) (citations omitted).

Other federal courts have described goodwill:
Houston Chronicle Publishing Co. v. United States,
481 F.2d 1240, 1248 (5th Cir. 1973) (the "ongoing
expectation that customers would utilize [a
company's] services in the future™), cert. denied, 414
U.S. 1129(1974); Grace Bros., Inc. v. Commissioner,
173F.2d 170, 175-76 (9th Cir. 1949) ("the sum total
of those imponderable qualities which attract the
customer of a business--what brings patronage to
the business™); Dodge Bros., Inc. v. United States,
118 F.2d 95, 101 (4th Cir. 1941) (“reasonable
expectancy of preference in the race of competition™);
Ithaca Industries, 97 T.C. 253 (slip op. at 17-18),
1991 WL 151392 (1991) (“While goodwill and
going-concern value are often referred to
conjunctively, technically going-concern value is
the ability of a business to generate income without
interruption, even though there has been a change
in ownership; and goodwill is a 'preexisting’ business
relationship, based on a continuous course of dealing,
which may be expected to continue indefinitely"),
aff’d, Ithaca Industries, Inc. v. Commissioner, 17
F.3d 684 (4th Cir. 1992).

In Canterbury v. Commissioner, 99 T.C. 223, 247
(1999), the Tax Court said: “The essence of goodwill
is a preexisting business relationship founded upon
acontinuous course of dealing that can be expected
to continue indefinitely. Computing & Software,
Inc. v. Commissioner, 64 T.C. 223, 233 (1975).
Goodwill is characterized as ‘the expectancy of
continued patronage, for whatever reason.” Boe v.
Commissioner, 307 F.2d 339, 343 (9th Cir.1962),
affg. 35 T.C. 720 (1961); see Philip Morris, Inc. v.
Commissioner, 96 T.C. 606, 634 (1991), affd. ---affd.
970 F.2d 897 (2d Cir., June 25, 1992).”
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Rev. Rul. 59-60, § 4.02(f), 1959-1 C.B. 237, 241
says this about goodwill: “In the final analysis,
goodwill is based upon earning capacity. The
presence of goodwill and its value, therefore, rests
upon the excess of net earnings over and above a
fair return on the net tangible assets. While the
element of goodwill may be based primarily on
earnings, such factors as the prestige and renown
of the business, the ownership of a trade or brand
name, and a record of successful operation over a
prolonged period in a particular locality, also may
furnish support for the inclusion of intangible value.
In some instances it may not be possible to make
a separate appraisal of the tangible and intangible
assets of the business. The enterprise has a value
as an entity. Whatever intangible value there is,
which is supportable by the facts, may be measured
by the amount by which the appraised value of the
tangible assets exceeds the net book value of such
assets.”

State courtappellate opinions describe goodwill in
various ways.

»In re Marriage of White, 502 N.E.2d 1084, 1086
(Hl. Ct. App. 1986): “A workable definition of
goodwill isthat “‘goodwill is the value of a business
or practice that exceeds the combined value of the
physical assets.” ... The market value of goodwill
is the amount a willing buyer would pay for a
professional practice in excess of the value of the
physical assets. . . . A value based upon the
capitalization of excess earnings method is the
capitalization at a fair rate of return of the amount
by which the average income of the professional
practitioner exceeds the hypothetical salary that
would be earned as an employee with similar
qualifications.” [citations omitted]

»Yoonv. Yoon, 711 N.E.2d 1265, 1268-69 (Ind. Sup.
Ct. 1999): “Goodwill has been described as the value
ofabusiness or practice that exceeds the combined
value of the net assets used in the business. . . .
Goodwill in a professional practice may be
attributable to the business enterprise itself by virtue
of its existing arrangements with suppliers, customers
or others, and its anticipated future customer base
due to factors attributable to the business. It may
also be attributable to the individual owner's personal
skill, training or reputation. This distinction is

sometimes reflected in the use of the term “enterprise
goodwill,” as opposed to ‘personal goodwill.”
Enterprise goodwill ‘is based on the intangible, but
generally marketable, existence in a business of
established relations with employees, customers and
suppliers.” . . . Factors affecting this goodwill may
include a business's location, its name recognition,
its business reputation, or a variety of other factors
depending on the business. Ultimately these factors
must, in one way or another, contribute to the
anticipated future profitability of the business.
Enterprise goodwill is an asset of the business and
accordingly is property that is divisible in a
dissolution to the extent that it inheres in the
business, independent of any single individual's
personal efforts and will outlast any person's
involvementinthe business. . .. Itis not necessarily
marketable in the sense that there is a ready and
easily priced market for it, but it is in general
transferrable to others and has a value to others.”

»Dugan v. Dugan, 457 A.2d 1, 4-6 (N.J. Sup. Ct.
1983): “Goodwill is generally regarded as the
summation of all the special advantages, not
otherwise identifiable, related to a going concern.
Itincludes such items as agood name, capable staff
and personnel, high credit standing, reputation for
superior products and services, and favorable
location. See also Accounting Principles Board,
Op. 17, "Intangible Assets,” in FASB Financial
Accounting Standards 266-72 (1981). [FN3] In a
broad sense goodwill includes a whole host of
intangibles including the quality of management,
the ability of the organization to produce and market
efficiently, and the existence and nature of
competition. Some writers have been careful to
differentiate between going concern value and
goodwill. See Paulsen, "Goodwill and Going
Concern Value Reconsidered,” Mergers &
Acquisitions, Winter 1980, at 10. Goodwill is keyed
to reputation; going concern value to the enhanced
value of the assets due to their presence in an
established firm. See Danzig & Robison, "Going
Concern Value Reexamined," The Tax Adviser, Jan.
1980, at 32. Going concern value has many of the
characteristics of goodwill and in many situations
will constitute an asset enhancing the value of an
enterprise. In that event it will be a component of
the property subject to equitable distribution. Going
concern value may be prevalent in some law firms.
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It is probably not significant in an individual law
practice. . . .

FN3. APB Opinions are authoritative statements
by the American Institute of Certified Public
Accountants of generally accepted accounting
principles. See "Forward,” FASB Financial
Accounting Standards, supra; 2 APB Acc'ting
Principles (CCH) § 510.08, at 33 (1973).

“Goodwill can be translated into prospective
earnings. Froman accounting standpoint goodwill
has also been perceived of in terms of the extent to
which future estimated earnings exceed the normal
return on the investment. Walker, "Why Purchased
Goodwill Should be Amortized on a Systematic
Basis,” 95 J. Acc'tancy 210, 213 (1953); accord,
Rev.Rul. 59-60, § 4.02(f), 1959-1 C.B. 237, 241
(stating that value of goodwill "'rests upon the excess
of net earnings over and above a fair return on the
net tangible assets™). The price paid for goodwill
then is equivalent to the excess of actual earnings
over expected earnings based on a normal rate of
return on investment. Walker, supra, at 213; see
Kerley, "Intangible Assets,” in 1 Accountants'
Handbook 23-10 (L. Seidler & D. Carmichael 6th
ed.1981). When goodwill exists, it has value and
may well be the most lucrative asset of some
enterprises.

“Variances in the forms of an enterprise do not
eliminate goodwill, though they may affect its worth.
Goodwill may be present whether that form is a
partnership, corporation, joint venture, or individual
proprietorship. See Grayer v. Grayer, 147 N.J.Super.
513,520,371 A.2d 753 (App. Div. 1977); Scherzer
v. Scherzer, 136 N.J.Super. 397, 400, 346 A.2d 434
(App. Div.1975) (holding no essential difference
so far as equitable distribution principle is concerned
between an interest in an individual business and
one held in corporate name: "The form should not
control™), certif. den., 69 N.J. 391, 354 A.2d 319
(1976). Moreover, goodwill exists in personal service
enterprises as well as other businesses. 2 B. Bittker,
Federal Taxation of Income, Estates and Gifts
51.9.3, at 51-53 (1981).

“In a publicly held corporation one can determine
the total value of a business whose stock is publicly
traded and therefore its goodwill by the market price

of the stock. G. Catlett & N. Olson, Accounting for
Goodwill 14 (1968). The excess over the book or
market value of its assets, however, may also be due
to many and diverse conditions affecting the
economy as a whole and an industry in particular.
The value of stock in a closely held corporation is
not fixed by public trading. Its computation depends
primarily on the earning power of the business "since
goodwill by nature encompasses all those intangible
attributes of a business whose quality can be
demonstrated only by a company's ability to make
profits.” Id. [Strike-over added to avoid confusion]

“The calculation of goodwill may depend upon the
purpose for which the measurement is being made.
The federal Internal Revenue Service has prescribed
a formula approach for income, gift and estate tax
purposes. See Rev.Rul. 68-609, 1968-2 C.B. 327.
The market place, as noted above, may often provide
adifferent figure. Accountants will usually not reflect
goodwill on a balance sheet until after a business
has been sold and then state goodwill in terms of
the excess paid for the net assets over book value.
G. Catlett & N. Olson,supra, at 17. Its evaluation
may be complex and difficult. Judge Pressler in
Lavene v. Lavene, 148 N.J. Super. 267, 275, 372
A.2d 629 (App. Div.), certif. den., 75 N.J. 28, 379
A.2d 259 (1977), commented:

“There are probably few assets whose valuation
imposes as difficult, intricate and sophisticated a
task as interests in close corporations. They cannot
be realistically evaluated by a simplistic approach
which is based solely on book value, which fails to
deal with the realities of the good will concept, which
does not consider investment value of a business
in terms of actual profit, and which does not deal
with the question of discounting the value of a
minority interest.”

»Travis v. Travis, 795 P.2d 96, 97 (Okla. Sup. Ct.
1990): “As distinguished from tangible assets,
intangibles have no intrinsic value, but do have a
value related to the ownership and possession of
tangible assets. Some intangibles, such as a
trademark, trade name or patent, are related to an
identifiable tangible asset. Goodwill, which is another
intangible, is not. Often referred to as "the most
‘intangible’ of the intangibles,” D. Kieso & J.
Weygandt, Intermediate Accounting 570 (3d ed.
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1980), goodwill is essentially reputation that will
probably generate future business.”

»Matter of Marriage of Fleege, 588 P.2d 1136, 1138
(Wash. Sup. Ct. 1979): “Goodwill is property of an
intangible nature and is commonly defined as the
expectation of continued public patronage. . . .
Among the elements which engender goodwill are
continuity of name, location, reputation for honest
and fair dealing, and individual talent and ability.”
[Citations omitted]

Retired University of New Mexico Management
Professor Allen M. Parkman, who had an economist
legal background, discussed the legal conception
of goodwill in his chapter A Systematic Approach
to Valuing the Goodwill of Professional Practices
(1998).°

2. Goodwill as Residual Value. The wide-ranging
discussion over what constitutes divisible goodwill
upon divorce can be narrowed by refining the concept
of goodwill. In some older writings, the term
“goodwill” is used to describe all value of a going
business beyond the value of the tangible assets of
the business, i.e., goodwill consists of all intangible
value of the business. The measure of this form of
goodwill is the difference between the price abuyer
would pay to buy the going business as awhole and
the prices buyers would pay to buy each individual
tangible asset of the business sold separately. But
this conception of goodwill is overbroad because
it lumps into goodwill intangible assets that can be
valued on an individual basis.

Modern property law recognizes many intangible
assets as enforceable and transferrable property
rights, and these enforceable and transferrable
intangible property rights should be discussed and
valued in the context of their specific legal
framework (such as trademark law, trade secret law,
contract law applied to long term employment
agreements or covenants not to compete, etc.), rather
than being lumped into the residual catch-all category
of goodwill. This Article suggests that the term
“goodwill” should used to describe the narrower
category of the ineffable qualities of a particular
business that contribute to profitability, beyond not
only tangible assets but also beyond specifically
identifiable intangible assets that are transferrable

with or without the sale of a business. This Article
also suggests that the true nature of *residual
goodwill” of most companies in the present mobile,
digital and world-wide economy, where goods and
services are increasingly fungible, has shifted from
stable supplier/customer relationship to self-created
“human capital” that will stay with the business after
asale, including not only research and development,
but also “enhanced human capacities owing to
education and training,” social and organizational
capital of the business, and personal capital of
employees who will stay with the business (see
discussion of John Tomer, Section I.B. above).
These investments, which the business has made
initself, are usually expensed and therefore are not
carried as assets on the balance sheet and are not
usually thought of as assets with separably
determinable value. As we grow in our ability to
identify and value the human capital intangible assets
of businesses, then these intangible assets too can
move out of “residual goodwill” and be recognized
as assets of the business, further increasing the
accuracy of what must be excluded in some states
as personal goodwill in a divorce.

This “residual goodwill” must be subdivided in the
context of divorce into a category called
“commercial goodwill” or “enterprise goodwill” and
a category called “personal goodwill.” In many
states, including Texas upon divorce, “commercial
goodwill” or “enterprise goodwill” is part of the
value to be divided in the property division, while
“personal goodwill” is not.

IV. THEACCOUNTING CONCEPTION OF
GOODWILL. The accounting profession has been
developing and refining its conception of goodwill
in recent years.

A. GOODWILL AS EXCESS PURCHASE
PRICE. Financial Accounting Standards Board
Opinion No. 16, Business Combinations 316 (1970)
says: "[T]he excess of the cost of the acquired
company over the sum of the amounts assigned to
identifiable assets acquired less liabilities assumed
should be recorded as goodwill." In 2001, the
Financial Accounting Standards Board (FASB)
issued Financial Accounting Statement 142, which
defines goodwill inits Glossary as “[t]he excess cost
of an acquired entity over the net of the amounts
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assigned to assets acquired and liabilities assumed.”
FAS 142, 1 21 provides that “[t]he implied fair value
of goodwill shall be determined in the same manner
as the amount of goodwill recognized ina business
combination is determined. That is, an entity shall
allocate the fair value of a reporting unit to all of
the assets and liabilities of that unit (including any
unrecognized intangible assets) as if the reporting
unit had been acquired in a business combination
and the fair value of the reporting unit was the price
paid to acquire the reporting unit. The excess of the
fair value of a reporting unit over the amounts
assigned to its assets and liabilities is the implied
fair value of goodwill.”

B. DEFINITION OF PERSONAL GOODWILL.
Mark O. Dietrich, in Identifying and Measuring
Personal Goodwill ina Professional Practice, CPA
EXPERT (Spring 2005) [reprinted in Dietrich,
Segregating Personal and Enterprise Goodwill, THE
FIRST EVER AICPA/ASA NATIONAL BUSINESS
VALUATION CONFERENCE p. 30-14 (2005), hereafter
called “the Dietrich Segregating article™], described
personal goodwill in the following terms:

Personal goodwill, then, is the asset that
generates cash profits of the enterprise thatare
attributed to the business generating
characteristics of the individual, and may
include any profits that would be lost if the
individual were not present.

Associate Professor of Law Darian M. Ibrahim said
this about personal goodwill:

Distinguishing personal goodwill from business
goodwill is often difficult and always fact-
specific. Personal goodwill may be mistaken
for business goodwill, and vice versa. In
addition, goodwill may belong to both a
business and its owner, making valuation
problematic. There isalso a danger, due to the
prevalence of business goodwill as a legal
concept and the relative obscurity of personal
goodwill as a legal concept, that buyers and
sellers—not to mention the courts and the
IRS—will routinely treat all goodwill as
business goodwill. [Footnotes omitted].

Darian M. Ibrahim, The Unigue Benefits of Treating
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Personal Goodwill as Property in Corporate
Acquisitions,30 DEL. J. OF CORPORATE LAW 1, 10-11
(2005). " Professor Ibrahim cited: Batemanv. United
States, 490 F.2d 549 (9th Cir. 1973); Martin Ice
Cream Co.v. Commissioner, 110 T.C. 189 (1998);
and Norwalk v. Commissioner, 76 T.C.M. (CCH)
208 (1998), as cases that distinguished enterprise
goodwill from personal goodwill.

C. PULLING IDENTIFIABLE INTANGIBLES
OUT OF RESIDUAL GOODWILL. The lawyer
and business valuator should account for intangible
assets separately from residual goodwill, where
possible. There may be market data to help value
certain intangible assets, and if not then intangible
assets may have discernable rates of return that can
be subtracted from the income stream used to
calculate overall value of the business, allowing such
assets to be differentiated from goodwill. Also,
identifiable intangible assets of the business are
transferrable with the business, and thus are not part
of personal goodwill. The desirability of removing
identifiable intangible assets from residual goodwill
has been recognized by the accounting profession
in Financial Accounting Standard 141:®

The FASB’s reasons for rejecting other
recognition criteria suggested for Statement
141

B170. Some respondents suggested that the
FASB eliminate the requirement to recognize
intangible assets separately from goodwill.
Others suggested that all intangible assets with
characteristics similar to goodwill should be
included in the amount recorded as goodwill.
The FASB rejected those suggestions because
they would diminish rather than improve the
decision usefulness of reported financial
information.

FAS 1414 1 B170, p. 135.

B171. Some respondents doubted their ab